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Executive Summary

Late on a Friday evening in April 2021, over a year into the COVID-19 crisis, the
Supreme Court issued a brief opinion that dramatically transformed constitutional law.
In the midst of a once-in-a-lifetime global pandemic, the Court ruled in Tandon .
Newsom that state and local governments seeking to curb the spread of the novel
coronavirus may not restrict in-person religious gatherings more rigorously than any
other tpe of activity, such as shopping for groceries or working at a warehouse. The
opinion was only one in a barrage of cases filed in federal courts across the country—
many brought by conservative legal nonprofits—seeking to deny states and localities

the power to apply COVID restrictions to religious practitioners.

Dismissing evidence that group worship poses a graver threat of COVID

transmission than many other activities, and that regulators can less easily monitor
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houses of worship for COVID compliance, the Court has now ruled that treating any
activity more favorably than religious exercise constitutes illicit—and likely
unconstitutional—discrimination. The Court’s new interpretation of the First
Amendment amounts to a radical expansion of constitutional protections for religious
exercise, made all the more remarkable by the fact that it has been accomplished on

terms that severely limit efforts to protect public health during a deadly pandemic.

The Supreme Court’s new approach provides religious activity with a level of
constitutional protection greater than nearly any other fundamental right, including the
right to free speech, abortion, and racial equality. In essence, the Supreme Court has
adopted a view of the Constitution that ranks fundamental rights: religious liberty is
now given top-tier protection, while other rights, such as equality and reproductive
liberty, enjoy lower-tier status. This marks a fundamental change in the Court’s

approach to constitutional rights.

In offering such unprecedented legal protection to religious activities, Tandon v.
Newsomr will have ramifications far beyond the COVID-19 crisis. It is likely to
undermine governments’ ability to enforce laws and policies on those who object to
them for religious reasons. Under this broad conception of religious liberty,
policymakers could be constitutionally required to exempt religious adherents from
regulations enacted to protect labor and workers’ rights, public health, civil rights, and
other critical policy goals.

This report explores three key changes in the Court’s newly adopted free exercise

doctrine, and how they will impact other areas of law and policy:

e First, the Supreme Court has radically redefined what constitutes religious
“discrimination.” The failure of the government to grant religious objectors an
exemption from snearly any law or policy now amounts to religion-based
discrimination, no matter the importance of the public interest being protected

by the law — even the public’s interest in staying healthy during a global pandemic.
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e Second, the Court’s new Free Exercise Clause standard amounts to a tiering of
constitutional rights, offering religious practice a level of protection greater than

other fundamental constitutional rights, including rights to privacy and equality.

e Third, by dispensing with the Court’s longstanding deference to policymakers on
matters of public health and safety—especially during a national emergency—
the Court has made it very difficult for governments to justify the enforcement

of critically important laws on religious objectors.

The goal of this reportt is to help activists, attorneys, policymakers, journalists, and
the public prepare for the ways in which the Supreme Court’s new interpretation of
religious liberty rights may upend long-standing government authority to act in areas

ranging from wage and hour law to environmental regulations to civil rights.

Introduction

In the Spring of 2020, during the initial months of the raging coronavirus pandemic,
states and localities issued unprecedented regulations limiting in-person gatherings in
an effort to curb the virus’s spread. In response, churches, ministers, and worshippers
across the country began filing lawsuits challenging these orders, and demanding the
right to hold in-person group services despite the risks posed by the pandemic. Initially,
the Supreme Court declined to exempt these religious practitioners from the
coronavirus stay-at-home orders. Months later, however—after hundreds of thousands
of Americans had died—the Court began to reverse course, issuing decision after

decision requiring that religious activities be exempted from COVID health restrictions.

These opinions represented the culmination of a decades-long campaign by the
conservative legal movement to expand the right to religious exemptions under the law.
In a series of cases over the 1960s, 70s, and 80s, the Supreme Court began to reconsider
its longstanding denial of the constitutional right to religious exemptions.' It held that
the Free Exercise Clause of the First Amendment sometimes entitled religious

practitioners to accommodations from laws and policies that conflicted with their faith-
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based practices. In 1990, however, the Supreme Court backtracked. It ruled in
Employment Dipision v. Smith that religious practitioners must abide by all neutral and

generally applicable laws, even those that unintentionally burdened religious exercise.

Since then, a group of conservative litigators and activists have worked diligently to
overrule or limit Swith. They have now succeeded in the most unlikely of circumstances:
by gaining the right to constitutional exemptions from emergency regulations issued
during a once-in-a-lifetime public health crisis. This extraordinary result suggests a new
Free Exercise standard even more rigorous than that of the pre-Swith era, when the

Court denied even some modest religious exemption requests, such as the right of a

Jewish officer to wear a yarmulke in the military.?

fi
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Looking at the COVID-19 lawsuits in the context of the decades-long effort to
expand the right to religious exemptions, it is clear that these cases will have an impact
far beyond the current emergency. The Christian Right legal movement has for years
been making steady progress towards expanding the right to exemptions from discrete
reproductive health, antidiscrimination, and labor laws.> This movement will surely
harness their success in the COVID cases to seek exemptions from a far wider range
of health, workplace, civil rights, environmental, and other laws that conflict with
particular religious beliefs. This report explores three key developments from the
COVID litigation, and how they will influence other areas of law, with an eye towards
preparing for potential policy changes and litigation.

COVID Litigation & the Supreme Court

Since the start of the COVID-19 pandemic, churches, religious organizations, and
faith practitioners have brought dozens of lawsuits under the Free Exercise Clause of
the First Amendment challenging state and local stay-at-home orders, resulting in well
over a hundred judicial opinions. This litigation onslaught did not arise spontaneously.
Roughly half of these cases were brought by a small handful of allied conservative legal
nonprofits, including Liberty Counsel, Alliance Defending Freedom, the Thomas More
Society, the Foundation for Moral Law, and First Liberty Institute. These firms have
years of experience litigating Free Exercise cases, primarily on behalf of conservative

Christians challenging LGBTQ civil rights protections and reproductive health laws.

Many of the arguments made by religious objectors in the COVID-19 cases were
developed in earlier waves of litigation challenging, for example, the Affordable Care
Act’s contraceptive mandate, state and local sexual orientation antidiscrimination laws,
and same-sex couples’ right to marry. While efforts to create exemptions from
reproductive health and civil rights laws have garnered extensive media coverage and
coordinated opposition from progressive legal advocates, the COVID cases received
comparatively little attention or resistance. Freed from the baggage of the “culture war,”
conservative Christian groups managed to achieve unprecedented legal wins in the

COVID cases without triggering a dramatic backlash. One could therefore see this
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litigation campaign as a form of “COVID opportunism,” using the pandemic as an
opening to secure long-sought changes to religious liberty doctrine that will remain in

effect even after the virus has subsided.

The scale and success of this effort took some religion law experts by surprise. When
lawsuits challenging the stay-at-home orders began, many lawyers working at the
intersection of religion, LGBTQ, and reproductive rights thought these challenges
would be a bridge too far even for the increasingly conservative federal judiciary. Even
Russell Moore—who as former president of the Southern Baptist Convention’s public
policy arm fought for broad religious exemptions—wrote of the COVID challenges in
March 2020: the “current situation facing us is not a case of the state overstepping its

bounds, but rather seeking to carty out its legitimate God-given authority.”*

Many hoped that courts that had previously allowed exemptions from reproductive
health or antidiscrimination laws would resist exempting religious practitioners from
public health orders in the midst of a pandemic. This intuition appeared to be correct
at the start of the crisis. Many early exemption requests were denied, and those initially
granted often included relatively modest requests. For example, in one of the first
religious liberty challenges to a COVID order, a church requested only the right to hold

outdoor, in-car services for Easter — a request that was granted.”

As the pandemic wore on, however, churches began seeking—and winning—the
right to hold large indoor services with limited restrictions. For instance, in October
2020 a federal judge in Colorado struck down the application of a mask mandate to
religious services.® Over that fall and winter, multiple California churches filed suits
demanding the right to engage in indoor group singing — a particularly effective way to
spread the virus according to public health experts.” In February 2021, the Supreme
Court tentatively upheld California’s singing ban as applied to worship, though it
expressed openness to exempting houses of worship from the ban with additional
evidence.® Perhaps in an attempt to ward off further litigation, California issued new
orders allowing performers, though not congregants, to sing at indoor religious

services.” Howevet, even this change did not cause churches to drop their challenges.
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The Supreme Court’s approach to exemption cases changed dramatically, moreover,
with the death of Justice Ruth Bader Ginsburg and the immediate appointment of Amy
Coney Barrett to fill her seat. Beginning in November 2020, the Court granted neatly
every religious exemption request it received.'” This change happened over the course
of months and entirely on the Court’s “shadow docket,” meaning without the benefit
of full trials or extensive briefing.!’ In many cases, the Coutt issued decisions with no
majority opinion at all, leaving lower courts and legislatures to guess what types of
restrictions on houses of worship the Court might uphold. While the Supreme Court’s
opinions have not always been clear, they will—as discussed below—have a dramatic

impact on governors’ and other elected officials’ ability to govern.
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1. The Supreme Court’s New Free Exercise Standard:
“Discrimination” on Steroids

The Supreme Court’s COVID decisions, culminating in Tandon v. Newsom, have
dramatically expanded the constitutional right to be exempt from laws and policies that
conflict with one’s religious beliefs. This shift was accomplished by redefining what it
means for the state to discriminate on the basis of religion. Since the Court’s 1990
Employment Division v. Smith decision, religious practitioners have (at least under the First
Amendment) been expected to abide by all “neutral and generally applicable” laws: that
is, laws not passed with the intent to discriminate against religious practice. While
legislators could not intentionally persecute religion, they need not exempt religious
practitioners from routine health, labor, criminal, and other laws that unintentionally
burdened their faith practices — such as drug laws that banned peyote, even when used
within a religious ritual.'* As Justice Antonin Scalia put it in Swith, a broad right to

religious exemptions would make each person’s conscience “a law unto itself.”"?

In response to Swith, Congress passed a law in 1993—the Religious Freedom
Restoration Act (RFRA)—to provide a broad statutory right to religious exemptions
from neutral laws. RFRA only applies to federal laws and policies, however. It does not
impact states or localities."* Further, as legislation rather than a constitutional standard,
Congress could potentially withdraw or limit RFRA. Thus, despite the robust
protections of RFRA, conservative religious advocates have for years sought to expand
constitutional protections for religious practices by urging the Supreme Court to

overturn the Swzth decision. So far, the Supreme Court has declined to do so.

In lieu of overturning Swith, in a series of opinions issued during the COVID
pandemic, the Court has reinterpreted Swith in a way that would be unrecognizable to
Justice Scalia. It has so profoundly changed the meaning of “discrimination” against
religion that Swith’s central holding—that religious objectors must obey

nondiscriminatory laws—has been largely hollowed out.
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The Redefinition of Religious “Discrimination”

The Court’s recent opinions have adopted the novel view that laws discriminate
against religion if they treat azy secular activity or enterprise more favorably than
religious activities and enterprises. Specifically, the Court ruled that COVID orders
discriminate against religion when they restrict religious gatherings more severely than
other activities, such as shopping for groceries or liquor. This is true even if religious
activity is treated more favorably than many other activities, such as movies and concerts."”
In Tandon v. Newsom, the Court found that the provision of California’s “COVID
Blueprint for a Safer Economy” limiting in-home gatherings to three households

discriminated against an in-home Bible study group. The Court found the household
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cap discriminatory because it did not apply to, among other locations, restaurants —

despite the fact that //in-home gatherings, religious or secular, were treated equally.

Since the Supreme Court found that the COVID Blueprint discriminated against
religion, it was subject to the most rigorous constitutional test: strict scrutiny, which
requires a law to be narrowly tailored to achieve a compelling government interest.'
Unsurprisingly, the Court found that the Blueprint failed this test, and struck down the
household cap on in-home religious gatherings. In Tandon, the Court elevated a form
of supercharged religious liberty rights over the public health judgments of expert
officials, and in so doing substituted its own judgment about how to protect public

safety during a deadly pandemic.

Under the Court’s new Free Exercise standard, any law or regulation that contains
an accommodation or exemption for anmy reason—but fails to extend the same
accommodation or exemption to alleviate a burden on religious practice—discriminates
against religion and is likely unconstitutional.” Put another way, a law must have
universal application to be considered nondiscriminatory vis-a-vis religion. This is an
extraordinary definition of “discrimination,” and one that will render nearly all laws and
policies constitutionally suspect. Laws almost always contain limitations or carve-outs
of one type or another — a natural function of the complex process of drafting rules for
a diverse populace with countless varying interests. As one judge wrote regarding a state

COVID order, “[p]eople must have access to food, medicine, and water in the midst of

“ On its face, Tandon v. Newsom holds that laws discriminate against religion only when they treat comparable
secular activities more favorably than religious exercise. It states: “government regulations are not neutral and
generally applicable, and therefore trigger strict scrutiny...whenever they treat any comparable secular activity
more favorably than religious exercise.” The fact that the COVID cases treated communal religious services as
comparable to shopping for groceries, however, shows that the Court has adopted a narrow and peculiar
understanding of comparability.

Tandon held that “whether two activities are comparable...must be judged against the asserted government
interest that justifies the regulation at issue.” Thus, the only permitted factor in comparing a church and a
grocery store is the government’s interest in stopping the spread of COVID—not, for example, its interest in
ensuring public access to food. Since both churches and grocery stores present a risk of COVID transmission,
the Court treated them as “comparable” and found that the failure to regulate them equally was discrimination.
Looking beyond the COVID cases, governments are unlikely to be able to argue that existing exemptions in a
law are not “comparable” to requested religious exemptions under this very narrow definition of comparability.
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a pandemic”'’; thus, policymakers’ decision to exempt grocery and drug stores, but not

houses of worship, from a gathering ban hardly suggests illicit “discrimination.”

A sampling of the types of laws that currently contain limits or exemptions includes
school vaccination mandates (medical exemptions), employment and housing
antidiscrimination laws (exemptions for small employers and landlords), minimum
wage laws (exemptions for tipped and contract workers), gun laws (exemptions for
security guards) and traffic laws (exemptions for emergency and high occupancy
vehicles).”® Applying the Court’s new standard to these rules would mean that their
failure to contain comparable re/gions exemptions would be considered discrimination
against religion and make them subject to strict judicial scrutiny. Thus, religious
objectors may gain a right to exemptions allowing them to avoid compliance with these

laws and many others.

Looking Beyond a Single Statute

Some lower federal courts’ definition of “discrimination” is even more expansive
than what the Supreme Court laid out in Tandon v. Newsom. In Tandon, the Court held
that a regulation like the California Blueprint discriminates when it treats religious
activities differently than at least some secular activities. A few judges, however, have
looked beyond the scope of a challenged COVID regulation to find evidence of
religious discrimination — even when the regulation itself was clearly neutral and

generally applicable.

For example, one district court opinion held that even though New York’s COVID
order did not contain any explicit exemption for political protests, the Governor’s
statements in support of Black Lives Matter protests “likely demonstrate[d] the creation
of a de facto exemption” from the state’s stay-at-home order, thus evidencing
discrimination against religion.” Justice Gorsuch took a similar approach in analyzing
a Kentucky COVID regulation that applied equally to both religious and secular
schools. An entirely separate order applied lesser regulations to stores and restaurants.

Criticizing the lower court’s opinion upholding the school COVID regulation, Gorsuch
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claimed: “the court had an obligation to address the plaintiffs’ argument that the two
[orders], considered together, resulted in unconstitutional discrimination against
religion. Whether discrimination is spread across two orders or embodied in one makes

no difference; the Constitution cannot be evaded merely by multiplying the decrees.”®

| . | § DUKEs
’ { -

Applying such a standard outside the COVID-19 context, this would mean that if

one statute applied, say, an environmental or occupational safety standard neutrally to
all workplaces—religious or secular—while a separate statute applied special standards
to a highly dangerous industry, such as mining, the two laws should be read together to
find the first discriminatory towards religion. This approach to religious
“discrimination” will make it all but impossible for legislatures to write laws that can be

applied to religious objectors.”

Even criminal laws could be implicated. Say members of a religious group like the

Westboro Baptist Church, known for engaging in hate speech and aggressive protests,

B
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were charged with violating a state law that prohibited making criminal threats. The
church members could point to specific incidents of the government deciding not to
prosecute that crime—such as a parent threatening to kill the man who murdered his
son*—as evidence that the law, as applied, discriminates against religious objectors.

The church members could then demand a religious exemption.

The New Standard Summarized

In sum: The Court’s new “discrimination on steroids” standard is that a law is
discriminatory if it fails to apply to any entity, but does not similarly exempt religious
objectors. This rule would seem to provide religious objectors with a constitutional right
to an exemption in almost every circumstance. The Supreme Court in recent years has
already been dramatically expanding the right to both statutory and constitutional
religious exemptions.” The Coutrt’s new standard for Free Exercise violations will

exacerbate this trend. To give some examples of how this regime could play out:

e A religious nonprofit seeking an exemption from paying the state minimum wage
could argue that the law is discriminatory, since it exempts contract and tipped

work, but not religious work.

e A large, for-profit company owned by a religious person who believes that
women should not hold positions of authority over men could argue that a
workplace antidiscrimination law is discriminatory since it exempts small

businesses, but not businesses with religious owners.

e Parents whose religious beliefs support corporal punishment* could argue
that—even if a child abuse law contains no exemptions—a state’s decision not
to press charges in certain circumstances (such as when the parent is also
experiencing violence) should be taken as a de facto exemption, making the law

discriminatory towards religion.
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A finding of non-neutrality does not necessarily condemn a law or regulation. A
law’s alleged “discrimination” against religion could theoretically be found warranted
under the strict scrutiny test. The fact that the government has decided 707 to apply the
law in particular contexts, however, will make it difficult for the government to meet
this exceptionally demanding test — even for laws protecting interests of the highest
order, such as civil rights.*® Thus, the Court’s redefinition of religious “disctrimination”
is likely to open the door to carve-outs from countless health, labor, economic, and

other regulations, for the benefit of religious institutions and communities.

2. Tiering of Rights

In contrast to the Supreme Court’s expansive protection of Free Exercise rights
during the pandemic, it has taken a far weaker approach to protecting other liberty and
equality rights. Most notably, the Court declined to robustly protect the constitutional
right to reproductive health care during the pandemic. Nor has the Court stepped in
with regard to the constitutional rights of people in prison, the free speech rights of
businesses or political parties, ot to enforce the Establishment Clause.?® Furthermore,
the Court’s recent changes to Free Exercise doctrine have elevated religious liberty
rights above the constitutional right to equal protection.”” Taken together, these
developments amount to a tiering, or hierarchy, of constitutional rights, with religious
exercise elevated to a top-tier right and other fundamental rights, such as equality,

relegated to second-tier status.

The view that free exercise rights are paramount and must supersede all other rights
when they are in conflict was, in fact, explicitly advanced during the COVID litigation
by conservative religious liberty advocates. “As America’s ‘first freedom,” stated one

brief, “religious liberty holds a prized place in the ‘hierarchy of constitutional values.”’?®
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The Right to Abortion

Most public health officials did their best to balance the COVID emergency with
other public health needs in the early days of the pandemic. A few officials, however,
used the pandemic as an opportunity to severely curtail abortion rights — decisions
presumably motivated by anti-abortion sentiment rather than public health. For
example, in the spring of 2020, the Food and Drug Administration (FDA) under
President Trump announced that, in light of the pandemic, it would cease enforcing a
longstanding rule requiring patients to pick up certain medications in person at a clinic.
However, the FDA said it would continue enforcing this rule for the drug mifepristone,

used for medical abortion.

Medical associations and advocacy groups sued, and a district court made an initial
ruling in their favor, which paused the in-person pick-up rule for mifepristone. The
court found that—in the context of the pandemic—the pick-up requirement likely
violated the constitutional right to abortion. The opinion explained that the rule would
increase abortion patients’ exposure to COVID, and noted the current difficulty of
reaching a clinic given the closure of childcare facilities and public transportation. The
judge also commented on the fact that abortion patients are disproportionately people
of color, who in turn are more likely to be essential workers and more likely to have
pre-existing medical conditions. The opinion therefore concluded, “these barriers, in
combination, delay abortion patients from receiving a medication abortion...[o1]

prevent them from receiving [one] at all.”*

In January 2021, the Supreme Court overruled this decision. While the Court issued
no majority opinion, Chief Justice Roberts’ brief concurrence said the lower court
should not have overruled the FDA, as courts “owe significant deference to the
politically accountable entities with the background, competence, and expertise to
assess public health.”?* While the five most conservative judges appear to have ruled in
favor of the FDA, none issued an opinion. This makes it impossible to compare their
reasoning for striking down numerous COVID regulations as violating free exercise

rights, but upholding the FDA’s restriction of the fundamental right to abortion.
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Some state governments also restricted abortion access during the pandemic. Just as
many governors were issuing bans on mass gatherings as part of a comprehensive
response to COVID-19, a few also issued bans on “non-urgent” medical procedures,
including abortion. Prohibiting abortion as a non-urgent surgery could be understood
as opportunistic, as governors who opposed abortion seized the chance to restrict its
practice in the name of protecting public health. In response, abortion providers and
reproductive health groups brought several cases challenging the bans. Lower courts’
opinions in these cases vatied: the 5" and 8™ Circuits largely upheld the COVID
abortion bans while the 6™ and 11" Circuits, as well as two district courts, prevented

them from going into effect — at least with regard to some patients.”

The Supreme Court did not rule on the constitutionality of any of these state
COVID abortion bans. Instead, the Court stepped in only after the orders had already
expired. With the bans no longer in effect, the Court issued two rulings instructing the
5% Circuit (which had upheld an abortion ban) and the 6 circuit (which had found one
unconstitutional) to “vacate” their opinions, making them legally void.”* The Court then
instructed the lower courts to issue new opinions dismissing these cases as “moot,” or

no longer relevant given that the bans had expired. The Court’s motive for eliminating
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lower court opinions that both upheld and struck down COVID abortion bans is not
clear. However, it is worth noting that while the Court dismissed these cases as “moot”
once the abortion bans had expired, it has not taken the same approach for COVID
regulations impacting religion. The Court has been unwilling to dismiss Free Exercise
challenges, even when the challenged restrictions have been changed or withdrawn by
policymakers.* Looking at its COVID opinions as a whole, the Court has shown itself
far more concerned with preserving the right to communal religious exercise during the

pandemic than the right to abortion.

Justice Gorsuch explicitly supported the tiering of constitutional rights in one
COVID opinion from December 2020. Specifically, he argued that an influential 1905
public health decision—/]acobson v. Massachusetts, which upheld a vaccine mandate during
a measles outbreak and has been cited in nearly every COVID case—should not be
interpreted to restrict Free Exercise rights during a pandemic. This is, according to
Gorsuch, because Jacobson involved a less important right than religious liberty: the right
to “bodily integrity,” which is not mentioned explicitly in the Constitution but has been
developed over time through many court opinions. Gorsuch explained that, “even if
judges may impose emergency restrictions on rights that some of them have found
hiding” in the Constitution, “it does not follow that the same fate should befall the
textually explicit right to religious exercise.”?* In other words, he argues that free
exercise of religion may not be subject to the same restrictions during an emergency as
those rights not mentioned by name in the Constitution — including the right to

abortion, contraception, marriage, and childbirth.

While the full Court has not openly admitted to its tiering of constitutional rights,
the pattern is clear. Coronavirus restrictions impacting Free Exercise rights have been
subject to intense judicial scrutiny. Despite being promulgated by public health experts
during a national emergency, these orders have been deemed discriminatory and
unconstitutional. In contrast, the Supreme Court deferred to the expertise of the FDA
in its one substantive decision on COVID restrictions impacting abortion rights. If such
an imbalanced approach to constitutional rights has been adopted in the midst of a

public health crisis, it seems likely this tiering of rights will carry over past the pandemic.
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COVID and Other Constitutional Rights

In addition to abortion, the Supreme Court has been less willing during the COVID-
19 pandemic to take a broad approach to protecting constitutional rights in cases
involving claims of cruel and unusual punishment, unconstitutional conditions of
confinement, and limits on the right to vote.” Several constitutional claims brought by
incarcerated people stuck in crowded prisons, where the coronavirus had already killed
a number of residents, failed to garner the kind of concern the Court expressed for
shuttered churches. Even a religious liberty claim brought by religious advisors to two
men on death row who sought to postpone the men’s executions until the advisors felt
safe entering the prison to administer last rites were rejected.” Efforts to expand access
to the ballot given the pandemic were also largely unsuccessful.’” And claims brought
by individuals, stores, and political parties involving the right to free speech and protest
during the pandemic were denied by lower courts — and, in one case, denied

consideration by the Supreme Court.”®

Another largely undiscussed side effect of the Supreme Court’s COVID decisions
is the further erosion of the Establishment Clause, which has historically protected
religious pluralism by prohibiting the government from favoring or disfavoring any
particular religion, or religion in general.”” The Court’s COVID opinions were, of
course, framed as preventing discrimination against religion. In practice, however, its
decisions have resulted in religious entities being treated far more favorably than other
activities that are also protected under the First Amendment, such as concerts, movies,
or lecture series. As one lower court noted, worship was hardly the only protected
activity to be restricted during the pandemic: “The residents of California are confined
to their homes, unable to gather with friends and family, unable to attend political rallies,
unable to enjoy att and recreation.”* Under the Coutt’s new Free Exetcise standard,

however, only religious activities have been granted a broad right to exemptions.

Despite this, almost no COVID cases have considered the Establishment Clause
implications of such disparities. In one of the rare exceptions, a district court judge
from Louisiana explained that “[s]hielding Plaintiffs’ congregation of 2,000 from the

Governot’s orders...may amount to a carveout that is not available to other non-
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religious businesses, in violation of the Establishment Clause.”*!

Interestingly, one of
Justice Kavanaugh’s COVID opinions also noted that “laws that expressly favor
religious organizations over secular organizations...can sometimes trigger
Establishment Clause challenges because of the apparent favoritism of religion.”** This
admission did not lead him or any conservative justice, however, to object to

exemptions that favor religious practice over similar free speech activities.®

The Supreme Court has taken an increasingly narrow approach to the
Establishment Clause for years, in cases permitting ever broader benefits for religious
adherents and organizations. Its decisions in the COVID cases continue this trend by
affording new privileges for the exercise of religion not offered to other constitutionally
protected activities, such as political protests or theater. This disparity could be
extended to other contexts outside the COVID pandemic. Consider, for example,
certain widely accepted restrictions on free speech rights (sometimes called “time, place,

and manner” restrictions), such as limits on electric amplification in residential
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neighborhoods. To the extent that such restrictions have any existing limits or
exemptions, they might no longer be enforced against religious actors. This
interpretation of the Free Exercise Clause—which privileges a Bible study above a
political meeting, a church above a theater, and a pastor above a philosophy lecturer—

violates the spirit (if, no longer, the letter) of the Establishment Clause.

The Right to Equal Protection

Finally, looking beyond the COVID cases, the Court’s expansion of the definition
of religious “discrimination” might be less troubling if this new, robust definition
applied equally to other forms of discrimination, such as race discrimination. But it
doesn’t. A constitutional commitment to equality now means something entirely
different when it applies to people of faith under the Free Exercise Clause as compared
to people of color under the Equal Protection Clause. Here, again, we see the

emergence of a kind of constitutional religious favoritism.

Prior to the current revolution in religious liberty law, the Free Exercise Clause
standard was similar to the standard in Equal Protection Clause cases, in that both
hinged largely on intentional targeting of a disfavored group. As one district court said
in a COVID case, in evaluating whether a law discriminates against religion, “courts
draw on principles developed in the context of the Fourteenth Amendment’s Equal

Protection Clause.”**

Now, however, no showing of intentional animus is needed to prove that a law
discriminates against religion.* Moreover, even ptior to Tandon v. Newsom’s
abandonment of the animus requirement, the Supreme Court in recent opinions has
dramatically lowered the threshold for finding anti-religious animus.* For example, in
the 2018 opinion Masterpiece Cakeshop v. Colorado Civil Rights Commission, the Court ruled
that one member of a human rights commission’s stray comments, including that
“religion has been used to justify all kinds of discrimination throughout history,”
amounted to unconstitutional religious discrimination.*” Three Justices in a pre-Tandon

COVID case went so far as to suggest that the fact that California’s “spreadsheet
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summarizing its pandemic rules even assigns places of worship their own row” was
evidence of discrimination.*® In another case, a lower federal court held that a
Governor’s mere acknowledgment that religious gatherings had facilitated the spread

of COVID constituted evidence of discrimination.*

In contrast, the abundance of evidence needed to prove illicit intent in cases
involving discrimination on the basis of race has made winning race-based Equal
Protection cases extremely difficult. The Supreme Court has issued recent opinions, for
example, overruling a lower court’s finding of racial discrimination in a gerrymandering
case (despite what Justice Sotomayor called “undeniable proof of intentional
discrimination”)*” and upholding a state ban on affirmative action programs.’' Perhaps
most notably, in Trump v. Hawaii the Supreme Court declined to strike down as
discriminatory (under the Establishment Clause) a federal travel restriction that
President Trump had repeatedly described as a ban on Muslim immigration.”> While
the standard for striking down laws as discriminatory against racial and religious
minorities is high, the Court has now set the standard for finding “discrimination” in

Free Exercise cases exceedingly low.

With this series of cases the Supreme Court has discovered, or created, a new
doctrine of equality nested within the Free Exercise clause of the First Amendment.
The Court’s new First Amendment-based equality rule is significantly more protective
of the rights of people of faith than the promise of equality contained in the Fourteenth
Amendment’s Equal Protection Clause, the textual source of all other equality rights

tor people of color, women, LGBTQ people, people with disabilities, and others.

Free Exercise as a “First-Tier” Right

The Court’s COVID opinions place free exercise of religion as a kind of top-tier
right, above free speech and protest activities (which need not be exempted from
COVID restrictions), abortion (covered by the lesser “undue burden” standard>’), and
racial equality (requiring a showing of discriminatory intent). The harms of such a

regime are self-evident: a host of important and, at least theoretically, fundamental
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constitutional rights could be forced to yield in order to accommodate the beliefs and
practices of particular religious communities. While some tension between rights is to
be expected, a wide gulf between levels of protection for various fundamental rights

will elevate certain practices and communities above others in destructive ways.

A system of tiered rights could allow faith practitioners to be exempt from laws
that arguably discriminate more profoundly on the basis of race than religion. For
example, laws that ban people with felony convictions from voting, or that require
government IDs to vote, have a disproportionate impact on communities of color
regardless of their religion. Unless one can prove that such laws were passed with an
intent to discriminate based on race, however, they will not be found to violate the Equal
Protection Clause. No such discriminatory intent is needed to find a violation of the
Free Exercise Clause, however. Thus, faith practitioners who object to these laws may
be entitled to exemptions from them — at least if they are able to point to any existing
exemptions or limitations to the laws. In sum: a law that in practice targets people on
account of race could instead be held to target people on account of re/igion. This
discrepancy in treatment will incentivize litigants to frame their legal claims, whenever

possible, in religious terms.

The Court’s new Free Exercise standard could have another potential impact on
other rights, such as racial justice and abortion access. Under the “discrimination on
steroids” standard, legislatures will be faced with two choices if they want to minimize
the chance of Free Exercise litigation: remove a// secular exemptions or
accommodations within a law or policy to ensure thatit’s considered nondiscriminatory,
or affirmatively grant exemptions to religious objectors. This choice could pressure
policymakers to withdraw existing accommodations within laws and policies, including
accommodations that are intended to protect “second-tier” rights and communities. In
other words, in order to make sure that a law or policy is considered nondiscriminatory
towards religion, legislators may write laws in absolute terms, rather than create nuanced
policies that account for a variety of interests — such as the interest in promoting racial

or gender equality.
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For example, in Fulton v. City of Philadelphia, a Catholic nonprofit that refuses to

certify same-sex couples as potential foster parents argued that a city’s decision not to

grant them a contract because of this refusal amounted to religious discrimination.”* In

a decision issued two months after Tandon, the Supreme Court agreed. The Court
focused its analysis on the fact that the nondiscrimination provision within the City’s
standard foster care contract a/ready allowed for exceptions.” The Court acknowledged
that no exception had ever been granted allowing agencies to discriminate during the
parent certification process. In fact, the exception was created not to benefit foster care
agencies at all, but to allow agencies to make decisions on the basis of race during the
child placement process when doing so would serve the best interests of foster care

children, who are disproportionately children of color.
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The Court nevertheless took this exception as evidence that the Catholic agency was
entitled to an exemption from the contract’s nondiscrimination provision so that they
could turn away same-sex couples. As Justice Alito noted in his concurrence, this
reasoning will likely incentivize the city, in order to avoid having to grant such religious
exemptions, to withdraw the existing exception to the nondiscrimination provision in
its standard contract.’® Thus, the desire to avoid broad religious exemptions may push
policymakers to reject exemptions intended to benefit marginalized communities, or to
promote racial equity or other rights. Ironically, in the Fu/ton case, a policy that created
the possibility for race-conscious placement of children with foster parents of the same
race was used to justify a right of religious foster care agencies to engage in conduct

that the City otherwise considered discriminatory against same-sex couples.

Finally, in addition to its potential impact on existing laws, the “discrimination on
steroids” standard will also profoundly impact policymakers’ ability to craft new laws
and regulations. The pressure on legislators to either include no exceptions to a rule, or
to include religious exemptions, will make it more difficult for them to make the kind
of compromises usually required to garner enough votes to pass new legislation. The
Court’s new Free Exercise standard could also incentivize some religious communities
to advocate for secular exemptions from laws and policies as a backdoor way of
extending such exemptions to faith communities without having to explicitly write them

into the law.

Rather than using the onslaught of litigation during the COVID pandemic as an
opportunity to adopt a consistent rule on protecting constitutional rights during times
of emergency, the Supreme Court has done the opposite: hugely expanded protections
under the Free Exercise Clause while resisting demands to protect abortion access,
voting, or the rights of incarcerated people. Looking past the pandemic, the tiering of
constitutional rights stands to have a profound impact on the ways in which legislatures
craft and enforce laws, giving religious communities a level of protection not available
to other communities including those in prison, people seeking reproductive health
care, and racial minorities. This hierarchy of rights additionally creates an incentive to
frame constitutional challenges to government policies in religious terms whenever

possible, in essence theocratizing the constitution.
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3. The End of Legislative Deference (and Common
Knowledge)

A final development of note in recent COVID litigation is the rejection of deference
to policymakers and scientific experts in Free Exercise cases — even during a public
health emergency. The Court also appeared to reject what might be deemed common

knowledge, including basic facts about routine activities such as shopping for groceries.

No Legislative Deference to Experts

In the COVID/religious liberty cases, courts had a choice about whether to frame
the underlying issue as one that implicated the state’s power to protect public health, or
one that concerned individual rights to religious liberty. In its early COVID opinions in
the spring of 2020, the Supreme Court joined many lower courts in deferring to the
decisions made by scientific experts. In doing so, members of the Court cited the broad
police powers to protect public health secured under the 1905 mandatory vaccination
case Jacobson v. Massachusetts.”” In a concurrence issued in May 2020, Chief Justice

Roberts adopted a public health approach to analyzing the COVID orders:

The precise question of when restrictions on particular social activities
should be lifted during the pandemic is a dynamic and fact-intensive
matter subject to reasonable disagreement. Our Constitution principally
entrusts “[tlhe safety and the health of the people” to the politically
accountable officials of the States “to guard and protect.” [Citation to]
Jacobson v. Massachusetts.. . When those officials undertake to act in areas
fraught with medical and scientific uncertainties, their latitude must be
especially broad. Where those broad limits are not exceeded, they should
not be subject to second-guessing by an unelected federal judiciary, which

lacks the background, competence, and expertise to assess public health.”®
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After Justice Barrett was confirmed in October 2020, however, this changed. In its
first COVID Free Exercise opinion after Barrett joined the Court, Roman Catholic Diocese
of Brooklyn v. Cnomo, the majority made no mention of deference to medical expertise in
finding that New York’s COVID order violated the Free Exercise Clause. Nor did it
cite to Jacobson. Justice Gorsuch’s concurrence even critiqued the Chief Justice’s

959

“willingness to defer to executive orders in the pandemic’s eatly stages.””” In February
2021, the Court struck down parts of California’s COVID Blueprint, declining to defer
to what the lower court called the state’s “mountain of scientific evidence”® — though

Justice Gorsuch admitted that the justices wete “not scientists.”®!

By the time the Court issued Tandon v. Newsom in April 2021, neither legislative
deference nor Jacobson were discussed at all. Even in the context of a global health
emergency involving a new virus, the Court refused to accept the government’s
testimony that the risks of COVID transmission presented by religious gatherings are

more acute than the risks of other activities, such as grocery shopping or factory work.*

The change in approach and tone adopted by the Court beginning in the fall of 2020
left the impression that the country was experiencing a religious liberty emergency, not
a public health crisis. In one opinion, Justice Gorsuch claimed that “our first freedom
has fallen on deaf ears” during the pandemic, and urged, “we may not shelter in place
when the Constitution is under attack.”® Justice Kavanaugh warned that “judicial
deference in an emergency or a crisis does not mean wholesale judicial abdication.”**
And Justice Alito, in an address to the Federalist Society in November 2020 in which
he discussed the COVID pandemic, decried what he called policymaking by an “elite
group of appointed experts.” Alito further alleged that “religious liberty is fast becoming

a disfavored right.”®

Over the course of less than a year, the Supreme Court’s COVID/religious exercise
opinions shifted from emphasizing deference to the expertise of public health officials
during a pandemic to explicitly rejecting such deference. If the Court is unwilling to
defer to scientific evidence and expertise in the midst of a health emergency, it seems

unlikely they will do so in future Free Exercise challenges.
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Rejection of Common Knowledge

In addition to the court’s unwillingness to accept evidence from public health
experts, one of the most mystifying patterns within the COVID opinions has been
judges’ embrace of a kind of willful ignorance about typical human behaviors. It hardly
takes a degree in epidemiology to understand the ways in which participation in a
religious service typically differs from a trip to the grocery store, and might therefore
be regulated differently. Many lower courts acknowledged the ways in which these
activities differ.®® As one judge (appointed by President George W. Bush) explained:
“church services involving large numbers of often elderly and vulnerable individuals
sitting and singing hymns in the same room for an hour or more pose health risks in
the COVID-19 context which simply do not exist in other businesses...To ignore this
tact would, in this court’s view, represent highly irresponsible governance which would

very likely result in citizens losing their lives.”®’
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Thus, statements like Justice Gorsuch’s in Brooklyn Diocese—“[pleople may gather
inside for extended periods in bus stations and airports, in laundromats and banks, in
hardware stores and liquor shops. No apparent reason exists why people may not
gather, subject to identical restrictions, in churches or synagogues’—are
disingenuous.®® So too are questions like Justice Kavanaugh’s in South Bay I: “why can
someone safely walk down a grocery store aisle but not a pew?”% People attending a
church service do much more than walk down a pew, and people do not actually gather
closely for extended periods of time in laundromats or hardware stores. It’s also worth
remembering that one can’t necessarily “safely walk down a grocery store aisle,” as
Kavanaugh claims. The fact that states did not decide to restrict public access to food
does not mean that this activity is without tisk of COVID transmission.”” Comments
by judges suggesting that the reason for stricter restraints on churches than other
locations is a lack of trust for religious people and institutions similarly miss the mark,
ignoring the ways in which such activities differ both in their risk level and the services

they provide.”

Finally, the Supreme Court also chose not to factor into its later coronavirus
opinions states’ assessment that it is easier to monitor secular businesses for COVID
compliance than houses of worship or in-homes services — something acknowledged
by several lower court judges.”” In fact, a significant government presence in religious
gatherings could violate the Establishment Clause.” Despite this, the Supreme Court
in Tandon chided the lower court’s seemingly uncontroversial finding that the

“precautions used in secular activities... might not ‘translate readily’ to the home.”™

Playing “A Deadly Game”

Even in the context of a new and deadly pandemic, the Supreme Court has been
unwilling to defer to legislative decision-making, playing what Justice Kagan argues is a
“deadly game in second guessing the expert judgment of health officials.”” Not only
has the Court dismissed states’ scientific evidence, it appears willing to overlook what
many lower courts might consider to be common knowledge, including the many ways

in which various religious and secular activities differ, and therefore might be regulated
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differently. Looking beyond the COVID cases, the withdrawal of legislative deference
will hamper governments’ ability to make judgments about religious and secular
exemptions based on its own expertise in a wide variety of areas, from public health to

education to housing.™

Further, if policymakers attempt to explain within a law or regulation why they
believe it should contain a particular secular exemption, but not a religious exemption,
this explanation itself could be taken as animus against religion, triggering strict scrutiny.
This is because, as mentioned previously, the Supreme Court’s threshold for finding

animus against religion has become extremely low in recent years.

As the coronavirus pandemic slowly abates and the Court’s docket moves on, we
should expect that policymakers’ expertise—and perhaps even common knowledge—
will receive little deference in the context of Free Exercise challenges, even with regard

to laws protecting interests of the highest order.

Conclusion

Having gained the long-sought expanded right to religious exemptions—in the
midst of a global crisis no less—Christian Right advocates are sure to continue to litigate
for ever-broader carve-outs from a wide array of health, labor, and civil rights laws. The
Supreme Court’s new “discrimination on steroids” test for religion cases, its tiering of
constitutional rights over the course of the pandemic, and its lack of deference to
expertise in religious liberty cases all point to a new Free Exercise standard in which
religious objectors gain an unprecedented right to legal exemptions. In response to this
constitutional hierarchy, more and more legal claims challenging government laws and
policies may be brought under the Free Exercise Clause rather than other constitutional
provisions. It is therefore critical that advocates, litigators, and legislators understand
the Free Exercise opinions issued by the Supreme Court over the course of the COVID
pandemic, and prepare for ways in which they might thwart policymakers’ ability to

enforce even the most essential laws and policies on religious objectors.
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