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Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right

As the prior section demonstrates, no single group or ideology has had a monopoly on
religious faith, or religious liberty litigation. Nevertheless, the Christian right has been enormously
successful at conflating popular understandings of “religious liberty” with particular conservative
religious views around sex, sexuality, marriage, and reproduction. Through strategic legislative,
administrative, and litigation campaigns—as well as aggressive media coverage—the religious
right has come to dominate the ways in which we talk about, and enshrine into law, religious
liberty protections. This dominance has pushed other important religious liberty developments,
such as the increasing criminal prosecution of faith practitioners discussed above, out of the

spotlight.

When courts, the media, and politicians give prominent attention to the religious liberty
claims made by socially conservative actors, while comparatively ignoring claims made by
socially progressive actors, the effect is to reinforce the notion that socially conservative
religious traditions are more deserving of constitutional and statutory religious freedom
protections. Indeed, this dynamic can create and/or reinforce a belief that conservatives are
legitimately religious while progressives’ beliefs are—as the Department of Justice argued in

the Safehouse case—merely “socio-political” rather than religious.!

Perhaps the most troubling aspect of this phenomenon, however, is that many of the
religious exemption proposals advanced by the right do not actually protect “religious liberty”
at all, but rather advance the cause of conservative Christian hegemony. They do so in at least
three ways:

First, by providing enormously broad and absolute legal protections for particular
conservative religious beliefs—protections that are designed to override every other relevant
secular and religious right with which they may conflict—the exemptions improperly put the

government’s stamp of approval on certain religious beliefs.

Second, by requiring third parties to bear the costs of religious exemptions for those with
conservative religious beliefs about sex and sexuality—beliefs that these third parties do not
themselves hold—many exemptions actually infringe on the religious liberty rights of more
people than they protect.

Third, many of the proposed religious exemptions would erode antidiscrimination laws
that protect people of faith, and especially religious minorities, from bias and persecution on

account of their faith.
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This section will provide a brief overview of the legislative, administrative, and judicial
activism undertaken by the Christian right in the name of “religious liberty.” It will also touch
upon the ways in which these efforts actually undermine religious liberty.

Legislative Efforts

Over the past several years, conservative policymakers have introduced and passed dozens
of religious exemption laws that are billed as protecting “religious freedom” in general, but in
reality only benefit those with anti-LGBTQ or anti-choice religious beliefs. Since 2015, exemption
laws that protect those opposed to LGBTQ rights have been passed in Indiana,? Florida3,
Tennessee?, Kansas®, Kentucky®, Alabama’, South Dakota?8, Texas,® and Oklahoma.l® In the most
recent 2018-2019 legislative session, several states passed bills aimed at allowing student
clubs at public universities to restrict their membership based on religion, sexual orientation,
or gender identity.! Many of these proposed and enacted state bills are outlined in “Project
Blitz,” a detailed legislative playbook authored by the Congressional Prayer Caucus and other
groups that contains model bills on a range of issues, including the insertion of religious symbols
and classes into schools, bills that would “define public policies of the state in favor of biblical
values concerning marriage and sexuality,” and religious exemptions from antidiscrimination

and other laws.}?

Examples of proposed and enacted laws advanced by the Christian right include:

e Mississippi’'s H.B. 1523, passed in 2016, creates a sweeping exemption from
compliance with state law if the law conflicts with one of three specific religious
beliefs: that “(a) Marriage is or should be recognized as the union of one man and one
woman; (b) Sexual relations are properly reserved to such a marriage; and (c) Male
(man) or female (woman) refer to anindividual'simmutable biological sex as objectively
determined by anatomy and genetics at time of birth.”'3 This exemption is absolute.
In other words, the State must grant exemptions to persons who hold those three
religious beliefs, rather than weighing the possible benefits and costs of a requested

exemption and then deciding whether to grant it.

e |If passed, the federal First Amendment Defense Act, or FADA,** would limit
enforcement of a wide range of health, labor, and antidiscrimination protections to
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the extent that they conflict with religious opposition to sex between unmarried
parties or LGBTQ identities.’®> Again, this exemption would be absolute, regardless of

any harm it imposes on others.

e Thefederal government and nearly every state have enacted laws that allow doctors,
insurers, and hospitals to refuse to provide abortion and other reproductive healthcare
based on religious or moral objections to these services, regardless of the religious
beliefs of their patients.!® These laws almost never protect the religious beliefs of
medical providers who support reproductive rights.'” While hospitals may not infringe
on the beliefs of anti-choice providers, they may require those who feel morally obliged
to provide comprehensive care—like Dr. Wilfred E. Watkins, who unsuccessfully
challenged his employer’s prohibition on sterilization and abortionin 1973—to violate
their consciences. In addition, the exemptions do not always have clear exceptions

for medical emergencies.

e Alabama’s S.B.185, passedin 2017, extended the state’s religious refusal law to cover
“lalny individual who may be asked to participate in any way in a health care service.”®
It defines “health care service” somewhat confusingly as “[p]atient medical care,
treatment or procedure that is limited to abortion, human cloning, human embryonic
stem cell research, and sterilization, and is related to: Testing, diagnosis or prognosis,
research, instruction, prescribing, dispensing or administering any device, drug, or
medication, surgery, or any other care or treatment rendered or provided by health
care providers.” In 2019, Indiana similarly expanded its religious refusal law to cover
additional medical providers, including pharmacists.’®

Administrative Efforts

The Christian right has encouraged administrative agencies—especially at the federal
level—to promulgate rules, policies, and guidance that offer special legal protections for those
with conservative religious ideologies. Many of these rules protect only conservative religious
beliefs, often at the expense of the rights (religious and otherwise) of others, including women,
LGBTQ people, and religious minorities. To give just a brief overview, the Trump administration
has thus far:
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Issued an executive order instructing the Attorney General to issue policy guidelines
on religious liberty,?° as well as subsequent guidelines suggesting that RFRA should be
interpreted to exempt religious objectors from antidiscrimination laws and policies.?! The
administration then created a “Religious Liberty Task Force” to implement the guidance;??

Signed an executive order eliminating language from an earlier executive order that
protected beneficiaries of government grants from unwanted religious coercion and
proselytizing;

Expanded the circumstances under which federal contractors can claim a religious
exemption from antidiscrimination requirements, undermining civil rights protections

for workers—especially religious minorities;?*

Issued arule to cease enforcing a prior bar on contracting with religious organizations to
provide federally funded educational services to private schools;?®

Proposed a rule, under review by the Office of Management and Budget as of November
2019, that is reported to allow religiously affiliated homeless shelters to turn away

transgender people;?®

Issued rules allowing employers and universities to cut off access to birth control coverage
for their employees and students—regardless of their own religious beliefs— if allowing
this coverage would violate the religious or moral beliefs of the employer/university;?’

Issued a rule expanding the ability of healthcare providers, insurers, and employers with
religious objections to sexual and reproductive healthcare to deny access to such care

to patients and employees;?®

Issued a rule which encourages medical providers that place religious restrictions on the
provision of reproductive healthcare to nevertheless participate in the Title X national
family planning program;?°

Proposed arule inserting broad religious exemptions into a nondiscrimination provision
of the Affordable Care Act;3°
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Issued a directive allowing religious displays and symbols in Veterans Affairs facilities;>!

Granted a request from South Carolina Governor Henry McMaster to allow foster care
agencies in the state to violate antidiscrimination laws while remaining eligible for federal

funding.3?

In contrast, the administration has not made any efforts to accommodate religious
beliefs that run contrary to its political priorities. For instance, in response to public
comments expressing concern that a proposed “public charge” rule—which would allow
the government to withhold legal permanent resident status from immigrants who use
public programs like food stamps and Medicaid—would harm religious workers, the U.S.
Citizenship and Immigration Services (USCIS) declined to insert a religious exemption into
the final rule.3? In explaining its denial, the agency claimed that “RFRA does not create a
wholesale ‘exemption’ to a generally applicable regulation” but rather requires “a case-
by-case determination.”3#

Notably, this assertion explicitly conflicts with the administration’s own religious liberty
guidelines discussed above, which state that “[iln formulating rules, regulations, and
policies, administrative agencies should...proactively consider potential burdens on
the exercise of religion and possible accommodations of those burdens,” and that the
decision to “consider requests for accommodations on a case-by-case basis rather than
in the rule itself” requires the agency to “provide a reasoned basis for that approach.”3>
It is also worth mentioning that since publishing the rule, but before its effective date,
the Administrative Appeals Office of USCIS has denied at least two RFRA claims made
by immigrants seeking to be classified as religious workers.3¢

The administration also threatened to withdraw federal grant funding from two university
Middle East Studies programs because, according to the administration, they place “a
considerable emphasis...on the understanding the positive aspects of Islam, while there is
an absolute absence of any similar focus on the positive aspects of Christianity, Judaism

or any other religion.”3’
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Judicial Efforts

Finally, lawsuits involving anti-LGBTQ and anti-choice religious exemption claims have
proliferated over the past several years. The growth in these cases has been, in large measure,
the result of the growth of well-funded conservative religious liberty groups such as the Alliance
Defending Freedom, Liberty Counsel, and the Becket Fund, who have brought the majority of
these cases. In addition to Burwell v. Hobby Lobby3® and Masterpiece Cakeshop, Inc. v. Colorado
Civil Rights Commission,3® discussed in the religious liberty timeline, there have been dozens
of additional claims filed by conservative religious adherents seeking exemptions from health,
antidiscrimination, and related laws and policies.*® In September 2019, the Supreme Court
of Arizona became the first high court to grant a religious exemption from sexual orientation
antidiscrimination law to a for-profit company. The ruling, Brush & Nib Studio v. City of Phoenix,
was predicated on the state constitution’s free speech provision and state RFRA. The court ruled
that a local civil rights ordinance could not be applied to require a small stationery and printing
business to “create custom wedding invitations celebrating same-sex wedding ceremonies

in violation of their sincerely held religious beliefs.”# Many other cases are still being litigated.

Over the past two years, the U.S. Department of Justice has also filed a large number of
friend-of-the-court briefs in federal lawsuits involving religious liberty issues—largely in support
of conservative Christian claimants, including a bakery that refused to serve a same-sex couple
and an anti-abortion clinic that objected to certain state health regulations.*?

As is evident from the examples discussed above, many of the “religious liberty” policies
embraced by the Christian right 1) provide broad and absolute protections only for a narrow
set of conservative religious beliefs and fail to protect those with alternative religious views;
2) require LGBTQ people, women, and others to forgo their own rights (for example, to equal
employment opportunities or healthcare access) in order to accommodate the religious beliefs
of others, and/or; 3) would permit discrimination against religious minorities. Such religious
exemptions do not enhance, but instead undermine religious liberty. Rather than protecting
a particular set of religious believers at the expense of others, religious freedom has been
traditionally understood by the framers of the Constitution and by the courts to mean religious
freedom for everyone. This means, in contemporary terms, including the non-religious, religious
minorities, LGBTQ people of faith, and those with progressive religious beliefs.
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