Whose Faith
Matters?
The
Fight for
Religious
Liberty
Beyond the
Christian
Right

1

November 2019

Acknowledgements
The Law, Rights, and Religion Project thanks the brilliant advocates, attorneys, faith leaders,
and academics who participated in our convenings over the past two years for their valuable
contributions to, and thoughts on, this important issue. Special thanks to the teams at No More
Deaths/No Más Muertes, The Kings Bay Plowshares, Rev. Kaji Douša, and Safehouse, and to their
attorneys. For editing assistance, thanks to Tessa Baizer. Finally, thanks for the generous support
of the Alki Fund of the Rockefeller Family Foundation and the Rockefeller Brothers Fund.
Note
Much of the litigation described in this report is ongoing. We therefore apologize for any legal
½ÄĺÄòăēùÄúĦĝ ĦÙ§Ħ ă··ĬĖĖÄ½ §ÒĦÄĖ ăĬĖ Ä½ÝĦÝúÓ ēĖă·Äĝĝ Ļ§ĝ Ōú§òÝŇÄ½ƕ ¶ĬĦ ¶ÄÒăĖÄ ĦÙÄ ĖÄēăĖĦ Ļ§ĝ
released.
Cover Image
For Freedoms (Hank Willis Thomas and Emily Shur in collaboration with Eric Gottesman and Wyatt
Gallery of For Freedoms), Freedom of Worship, 2018. Archival pigment print, 42 x 52.5 in.
Authors
Elizabeth Reiner Platt, Katherine Franke, Kira Shepherd, Lilia Hadjiivanova
Research Assistants
Tessa Baizer, Caitlin O’Meara Lowell, Isabelle M. Canaan
Report Design
Haki Creatives

4

Introduction

9

I.

An Overview of Religious Liberty Law

12

II.

Sikhs and Satanists, Sanctuary and Safe Drug Use: Religious Liberty Law

22

Contents

Executive Summary



;;;ƚ

IV.

Beyond the Christian Right
Religious Minority Rights

24

Immigration & Immigrants’ Rights

26

Reproductive Rights

36

LGBTQ Rights

40

Economic Justice

42

Religious Drug Use

44

Harm Reduction Services

46

1ăĺÄĖúùÄúĦyĬĖĺÄÝòò§ú·ÄƕoĖăŌòÝúÓƕǡÝĝ·ĖÝùÝú§ĦÝăú

48

Environmental Justice

50

Conscientious Objection & Anti-War Activism

54

Capital Punishment

59

Atheists’ Rights & Church-State Separation

60

ÙÄÙĖÝĝĦÝ§úrÝÓÙĦ§ú½ĦÙÄrÄ½ÄŌúÝĦÝăúăÒƱrÄòÝÓÝăĬĝMÝ¶ÄĖĦŁƲ

65

Legislative Efforts

67

Administrative Efforts

68

Judicial Efforts

71

Charting a Path Forward: Protecting Religious Liberty for Everyone

72

Religious Liberty Must Be Neutral

73

Religious Liberty Must Be Noncoercive

76

Religious Liberty Must Be Nondiscriminatory

77

Religious Liberty Cannot Be Absolute

80

Religious Liberty Must Be Democratic

81

Religious Liberty Must Be Pluralistic

82

Conclusion

84

Endnotes

86

Photography Credits

105

Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right
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Summary

Interfaith clergy bless an abortion clinic in the Rio Grande Valley, Texas, 2019. Photograph by Jeff
Antons.
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Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right seeks
Ħă·ăĖĖÄ·ĦĦĻăĻÝ½ÄĝēĖÄ§½ùÝĝ·ăú·ÄēĦÝăúĝƔĦÙ§ĦĦÙÄēăòÝĦÝ·§òòÄÒĦÙ§ĝ§¶§ú½ăúÄ½ĦÙÄŌÓÙĦÒăĖ
“religious liberty,” seeing religion as a threat to its values, and that Christian conservatives are
resolutely dedicated to protecting religious liberty.
The battle over “religious liberty” in the U.S. is far more complex than many journalists,
advocates, and politicians would have you believe. Far from abandoning this fundamental right,
ēÄăēòÄăÒÒ§ÝĦÙăĬĦĝÝ½ÄĦÙÄ·ăúĝÄĖĺ§ĦÝĺÄùăĺÄùÄúĦÙ§ĺÄĦ§ïÄúĬēĦÙÄŌÓÙĦÒăĖĖÄòÝÓÝăĬĝÒĖÄÄ½ăù
in a wide variety of contexts. And while the Christian right has positioned itself as the sole
defender of “religious liberty,” this movement’s strategy is to substitute the beliefs of a narrow
band of conservative Christians for the nation’s broad and pluralistic religious traditions. Rightwing Christians’ troublingly successful capture of “religious liberty” has resulted in the rapid
erosion rather than protection of this right, as policymakers have enshrined particular theological
beliefs into U.S. law and policy while erasing or even denigrating other religious traditions.
ÙÝĝ ĖÄēăĖĦ ŌĖĝĦ ½ă·ĬùÄúĦĝ ĦÙÄ ù§úŁ ·ăúĦÄŀĦĝ Ýú ĻÙÝ·Ù ēÄăēòÄ ăÒ Ò§ÝĦÙ ÄúÓ§ÓÄ½ Ýú
humanitarian and social justice work have fought for the right to exercise their religion. In recent
years, members of many different religious groups have fought for the right to act out their
faith by providing food and shelter to immigrants, performing marriages for same-sex partners,
accessing abortion, protesting war and the death penalty, and protecting the environment—
despite federal and state laws that sometimes restrict these activities. This rich history debunks
the notion that religious liberty rights primarily advance the interests of right-wing conservative
Christians.
Second, the report illuminates an underappreciated truth about the right’s
investment in defending religious liberty: in fact, this movement ardently supports the
free exercise of religion only for parties who hold conservative views regarding sexuality,
marriage, reproduction, or the family. Thus, the kind of religious liberty its members
promote is often antagonistic to the liberty rights of people in other faith traditions.
By offering a sweeping account of religious liberty activism being undertaken by numerous
progressive humanitarian and social justice movements, and uncovering how right-wing activists
have fought for conservative Christian hegemony rather than “religious liberty” more generally,
this report challenges the leading popular narrative of religious freedom.
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;Ħ Ýĝ úăĦ ½ÝÒŌ·ĬòĦ Ħă Ĭú½ÄĖĝĦ§ú½ ÙăĻ ĦÙÄ ĦĻă ùÝĝ·ăú·ÄēĦÝăúĝ ½Äĝ·ĖÝ¶Ä½ §¶ăĺÄ Ù§ĺÄ
developed. The Christian right has spent vast resources positioning itself as the leading defender
of religious freedom against a hostile, secular left. In particular, it has advanced the idea that
the expansion of reproductive and LGBTQ rights—two hugely important progressive social
movements of the past half century—represent an existential threat to the right to religious
liberty. In response to this alleged attack, its members have proposed laws and policies that
purport to protect “religious liberty,” though typically such laws only protect people of faith who
hold conservative views regarding sex, sexuality, marriage, and reproduction.
Unfortunately, some supporters of LGBTQ and reproductive justice have accepted this idea
ăÒ§ŇÄĖăƪĝĬù·ăúōÝ·Ħ¶ÄĦĻÄÄúĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁ§ú½ĦÙÄĖÝÓÙĦĦăÄĕĬ§òÝĦŁƚ;úĝĦÄ§½ăÒĝÄÄÝúÓÙăĻ
the policies proposed by the Christian right in fact erode, rather than defend religious freedom,
some advocates on the left have limited their arguments to the idea that antidiscrimination laws
should take precedence over any asserted right to religious liberty. For example, the commonly
held position that “religious liberty should not be a license to discriminate” seems to accept at
face value the notion that carve-outs from antidiscrimination law for religious conservatives do
ÝúÒ§·ĦēĖăĦÄ·ĦĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁÝúĦÙÄŌĖĝĦÝúĝĦ§ú·ÄƚĝĻÄÄŀēò§ÝúÝúĦÙÝĝĖÄēăĖĦƕĦÙÄĺÄĖŁăēēăĝÝĦÄ
is true: weakening civil rights law necessarily weakens religious freedom. Ceding the domain
ăÒƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲĦăĦÙÄÙĖÝĝĦÝ§úĖÝÓÙĦăĺÄĖòăăïĝĦÙÄĻ§ŁĝÝúĻÙÝ·ÙÄĕĬ§òÝĦŁ§ú½ĖÄòÝÓÝăĬĝ
freedom are mutually reinforcing rights, each dependent on the other.
The popular media, too, have enabled and reinforced the Christian right’s capture of
“religious liberty.” The vast majority of reporting on religious liberty issues has been limited
to discussions of the ways in which sexual and reproductive rights threaten the beliefs of
conservative Christians. Meanwhile, dozens of religious liberty rights lawsuits brought by people
of faith who seek a right to assist immigrants, offer harm reduction services to drug users, resist
government surveillance, or engage in other forms of humanitarian or social justice work, have
been largely overlooked or framed as matters of political opinion rather than religious freedom.
Together, advocates, legislators, courts, and journalists have contributed to a climate in
which only the religious liberty claims of conservative people of faith “count” as religious, while
the claims and rights of progressive people of faith are dismissed or ignored as “merely” political
in nature. That said, it is important to acknowledge that not all religious beliefs may be fully or
fairly described in political terms, and that the report’s references to religious “progressives,”
“conservatives,” “left,” and “right” may not be terminology that all people of faith identify with
or embrace.
6
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Section I of this report provides a concise history of the right to religious liberty in the U.S.
over the past two and a half centuries. It outlines how the meaning of this right has evolved several
ĦÝùÄĝăĺÄĖĝÝú·ÄĦÙÄĺÄĖŁŌĖĝĦĖÄòÝÓÝăĬĝÒĖÄÄ½ăùò§ĻĝĻÄĖÄÄú§·ĦÄ½¶Ł·ăòăúÝ§òÓăĺÄĖúùÄúĦĝ
even prior to the founding of the United States. For those unfamiliar with contemporary religion
law, it offers important context for understanding the legal theories and arguments discussed
in sections II and III.
Section II provides a detailed overview of the many people of faith engaged in humanitarian
and social justice work who have gone to court seeking the right to exercise their religious
beliefs. Examples include:

x Humanitarian aid workers who are being prosecuted by the federal government for
providing food, water, and other aid to migrants in southern Arizona, allegedly in violation
of U.S. immigration and other laws, and who have defended their actions as an exercise
of their religious liberty;
x “Mary Doe,” who argued that her religious belief in bodily autonomy should permit her to
access abortion services without having to undergo a state-mandated ultrasound and
72-hour waiting period, and;
x y§ÒÄÙăĬĝÄ §ú½ ĦÙÄ ÙĬĖ·Ù ăÒ y§ÒÄ ;úìÄ·ĦÝăúƕ ÝúĦÄĖÒ§ÝĦÙ ĖÄòÝÓÝăĬĝ úăúēĖăŌĦĝ ĦÙ§Ħ §ĖÄ
seeking to open supervised injection sites for drug users—notwithstanding federal drug
laws that may prohibit such sites—as part of their religious mission.

Section II also contains a short discussion envisioning additional religious liberty arguments
that might be made in other contexts. It offers a clear rebuttal to the claim that conservatives
§ĖÄĦÙÄăúòŁ·ăúĦÄùēăĖ§ĖŁ§½ĺă·§ĦÄĝÒăĖĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁÝúĦÙÄēĬ¶òÝ·ĝĕĬ§ĖÄƚ
Section III provides a brief account of the various legislative, administrative, and litigation
activities of the modern Christian right, including the ways in which these campaigns aim to
enact into law conservative religious views about sex, sexuality, marriage, reproduction, and
the family—all in the name of “religious liberty.”
Finally, Section IV provides a set of overarching guidelines for how to assess the
extremely diverse “religious liberty” claims that have been made across the theological and
political spectrums. It provides a framework for understanding how we might best protect the
7
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fundamental right to religious liberty—not for some religious believers, but for everyone. It also
explains how the protection of those rights need not undermine other fundamental rights, such
§ĝĦÙÄĖÝÓÙĦĦăÄĕĬ§òÝĦŁƚ
The report concludes with a call to rethink how the fundamental right to religious liberty in
an increasingly pluralistic nation is understood, discussed, and protected.
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Over the past several years, immeasurable ink has been spilled examining the clash between
conservative Christianity and sexual and reproductive liberty. Media coverage of “religious
liberty” issues has been overwhelmingly dominated by articles dissecting the impact of marriage
equality and reproductive rights on conservative Christian practitioners. As one report on religion
in the media put it: “[t]hrough the use of their own media outlets, but perhaps even more so
through the assertive presentation of their viewpoints in the mainstream media, conservative
evangelical spokespeople have positioned themselves as the voice of Christianity—if not religion
as a whole—in the public square.”1 This limited focus on the religious beliefs and practices of
social conservatives paints a deeply misleading portrait of both religion and religious freedom.
For one, it ignores the fact that there are many today whose religious beliefs compel them to
act in ways that would be labeled liberal or progressive.
The three most closely watched Supreme Court religious liberty cases since 2014 have
all been brought by socially conservative Christian claimants seeking to be exempted from
laws intended to protect reproductive health and LGBTQ civil rights. During this same time,
however, people of faith across the country have brought religious liberty lawsuits involving
the right to seek an abortion, perform same-sex marriages, protest the death penalty, protect
ĖÄÒĬÓÄÄĝĻÝĦÙÝúĦÙÄƚyƚƕŌÓÙĦúĬ·òÄ§ĖēĖăòÝÒÄĖ§ĦÝăúƕēĖăĺÝ½ÄÙ§ĖùĖÄ½Ĭ·ĦÝăúĝÄĖĺÝ·ÄĝĦă½ĖĬÓ
users, shelter the homeless, prevent
environmental degradation, and resist
ÄĦÙúÝ·§ú½ĖÄòÝÓÝăĬĝēĖăŌòÝúÓƚ
Take Scott Warren, who was
arrested in 2018 for providing food
and water to two migrants in the
Arizona desert and charged with
several felonies for “harboring”
Scott Warren receives a blessing from clergy before
his trial. Photograph by Ash Ponders, courtesy of the
Unitarian Universalist Service Committee.

undocumented immigrants. Warren
has argued in federal court that
he has a religious right to provide
humanitarian aid to migrants at

“My conscience…is what drives me to
act. It’s what drives me to show up
ùŖěěűùĩŅőĂĩŉäūĂĩÁŅäŉŖƅäŅĆĢú͠Ό
~Scott Warren

the U.S. border. In Georgia, Martha
Hennessy was among a group of
Catholics arrested the same year
for breaking into and symbolically
disarming a nuclear facility. Like
10
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Warren, Hennessy has brought a legal defense based on her right to religious liberty. And in
Arkansas, after state judge and Baptist minister Wendell Griffen was barred from hearing
death penalty cases in 2017 because of his religious opposition to capital punishment, he
argued that this bar amounted to a violation of his religious liberty. These three claimants are
Ò§ĖÒĖăùĦÙÄăúòŁĖÄòÝÓÝăĬĝēĖ§·ĦÝĦÝăúÄĖĝĦÙ§Ħ½ÄÒŁĦÙÄú§ĖĖ§ĦÝĺÄăÒĖÄòÝÓÝăĬĝÒĖÄÄ½ăùŌÓÙĦÄĖ§ĝ
conservative Christian.
ÙĬĝƕÒ§ÝĦÙƪ¶§ĝÄ½ĺ§òĬÄĝ§ĖÄúăĦĦÙÄĝăòÄēĖăĺÝú·ÄăÒĝă·Ý§ò·ăúĝÄĖĺ§ĦÝĺÄĝƕ§ú½·ăúōÝ·Ħĝ
between individuals’ religious practices and the mandates of the law are far more diverse and
nuanced than the popular media would suggest. By discussing free exercise claims brought
by religious minorities and people of faith outside the Christian right, this report will confront
§ú½·Ù§òòÄúÓÄĦÙÄò§ĖÓÄòŁĝĬ··ÄĝĝÒĬò·§ùē§ÝÓúĦă·ăúō§ĦÄƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲĻÝĦÙ·ăúĝÄĖĺ§ĦÝĺÄ
Christianity, and to paint those outside the right as irreligious or “anti-faith.”2
The report will also take a critical look at the ways in which “religious liberty” has been
used as a cover for laws and policies that in fact weaken religious freedom by elevating
the beliefs and practices of conservative Christians above all other religious and secular
rights. While the overwhelming popular focus on how laws affect conservative Christians
Ýĝ ùÝĝĖÄēĖÄĝÄúĦ§ĦÝĺÄƕ ÓăĺÄĖúùÄúĦ §·ĦăĖĝƴ ÝúĦÄúĦÝăú§ò ÄÒÒăĖĦĝ Ħă ·ăúō§ĦÄ ƱĖÄòÝÓÝăĬĝ òÝ¶ÄĖĦŁƲ
with conservative Christianity is far more troubling. Policymakers at the federal, state, and
òă·§òòÄĺÄòĝÝúĖÄ·ÄúĦŁÄ§ĖĝÙ§ĺÄ§·ĦÝĺÄòŁĝăĬÓÙĦĦăĖÄ½ÄŌúÄƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲÝú·ăúĝÄĖĺ§ĦÝĺÄ
Christian terms, elevating and providing special legal protections to the rights and beliefs of the
religious right. At the same time, many of these same actors, including the current presidential
administration, have been hostile towards the issues most important to progressive religious
communities and religious communities of color, including economic inequality, racism, and
harsh immigration policies.3 The same Justice Department that, under President Donald Trump,
has pledged to protect religious freedom “to the greatest extent practicable and permitted
by law”4 is criminally prosecuting some religious adherents for their faith-based activities that
challenge U.S. government policies. And the administration has targeted religious minorities,
ē§ĖĦÝ·Ĭò§ĖòŁUĬĝòÝùĝƕĻÝĦÙÝúō§ùù§ĦăĖŁĖÙÄĦăĖÝ·§ú½½Ýĝ·ĖÝùÝú§ĦăĖŁēăòÝ·ÝÄĝƚ
The report will conclude by offering a set of free exercise principles intended to ensure that,
rather than treating “religious liberty” as a right exclusive to socially conservative Christians,
we treat the religious beliefs and practices of all faith practitioners—including those of no
religious faith—with the respect and neutrality that the Constitution demands.
11
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Before detailing the broad array of religious liberty activism and litigation that has arisen
out of social justice, humanitarian, and progressive movements, the report provides a basic
background on religious liberty law. Below is a timeline demonstrating how religious liberty
rights—including the right to religious exemptions—have evolved over time.

Religious Liberty Law Timeline

Pre-Revolutionary War: yÄĺÄĖ§ò ·ăòăúÝÄĝ §½ăēĦÄ½ ĝăùÄ ăÒ ĦÙÄ ĺÄĖŁ ŌĖĝĦ ĖÄòÝÓÝăĬĝ
exemption laws—conscientious objector statutes, which exempted Quakers and other
religious pacifists from militia service. 1
What is a “Religious Exemption”?

1791: First Amendment to the U.S. Constitution
was ratified, including the two “religion
clauses”—the “Establishment Clause” and the
“Free Exercise Clause,” which together state:
“Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof.”

A religious exemption is a legal right to avoid
compliance with a government law, regulation,
or policy because it substantially burdens your
religious beliefs and/or practices.
Religious exemptions range from the modest
and relatively uncontroversial (say, an exemption
from a public school’s no-hats policy for a
Jewish student to wear a yarmulke) to the hotly
contested (an exemption from a state mandatory
vaccination law).
Religious

1879: ;ú ĦÙÄ ŌĖĝĦ yĬēĖÄùÄ ăĬĖĦ ĖÄòÝÓÝăĬĝ
exemption case, Reynolds v. United States,

2

exemptions

may

be

explicitly

guaranteed under a federal, state, or local law or
administrative policy. Or they may be granted as
part of a lawsuit. Examples include:

a Mormon man argued that the Free Exercise

Congress exempts Native Americans who use

Clause barred the federal government from

peyote during religious rituals from compliance

prosecuting him under a law that criminalized
bigamy, because polygamy was an essential

with a federal law criminalizing peyote use.
A city police department exempts observant
UĬĝòÝù §ú½ yÝïÙ ăÒŌ·ÄĖĝ ÒĖăù § ēăòÝ·Ł ĖÄĕĬÝĖÝúÓ

requirement of his religious faith. The

ăÒŌ·ÄĖĝĦă¶Ä·òÄ§úƪĝÙ§ĺÄúƚ

yĬēĖÄùÄ ăĬĖĦ ½Ýĝ§ÓĖÄÄ½ƕ Ōú½ÝúÓ ĦÙ§Ħ ĦÙÄ

ÙÄ ÒÄ½ÄĖ§ò ÓăĺÄĖúùÄúĦ ŌòÄĝ ½Ýĝ·ĖÝùÝú§ĦÝăú

Free Exercise Clause protects religious belief,

·Ù§ĖÓÄĝ §Ó§ÝúĝĦ § ĖÄòÝÓÝăĬĝ ĝ·Ùăăò ÒăĖ ŌĖÝúÓ §

but not “actions which were in violation of

teacher with a disability. The Supreme Court
Ōú½ĝ ĦÙ§Ħ ĦÙÄ 0ĖÄÄ "ŀÄĖ·ÝĝÄ ò§ĬĝÄ ÄŀÄùēĦĝ ĦÙÄ

social duties or subversive of good order.”

school from compliance with the Americans with

The Court voiced the concern that granting a

“ministers,” including the teacher.

Disabilities Act with regards to the selection of its

faith-based exemption from the law “would be
to make the professed doctrines of religious
belief superior to the law of the land, and, in effect, to permit every citizen to become
13

Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right

a law unto himself.” This rejection of a constitutional right to religious exemptions held
sway for nearly 100 years—though during this time, legislators were free to pass religious
exemption laws, like those protecting conscientious objectors to military service.
1961: In a series of decisions starting in the 1960s, the Supreme Court, led by Chief
Justice Earl Warren, began to construe the Free Exercise Clause in broader terms than
it had previously. In the 1961 case Braunfeld v. Brown, for example, an Orthodox Jewish
business owner sought the right to open his store on Sundays, despite a state law
requiring businesses to close on Sundays.3
While the Court ruled against the shopkeeper, it noted that upholding any law that
burdens religious practice, so long as it applies generally to all people, would be a “gross
ăĺÄĖĝÝùēòÝŌ·§ĦÝăúƚƲ4
It is worth noting that during this era, the Warren Court decided numerous
other landmark cases expanding individual rights, including Loving v. Virginia5
(striking down anti-miscegenation laws as unconstitutional), Gideon v. Wainwright6
(recognizing a right to a free attorney for criminal defendants), and Griswold v. Connecticut7
(recognizing a right to privacy, including the use of contraceptives).
1963: In Sherbert v. Verner,8 the Supreme Court departed from its interpretation of the
Free Exercise Clause in Reynolds v. United States, ruling that South Carolina violated the
0ĖÄÄ "ŀÄĖ·ÝĝÄ ò§ĬĝÄ ĻÙÄú ÝĦ ½ÄúÝÄ½ ĬúÄùēòăŁùÄúĦ ÝúĝĬĖ§ú·Ä ¶ÄúÄŌĦĝ Ħă § yÄĺÄúĦÙ
Day Adventist because she refused to work on Saturdays, her Sabbath. Thus, the Court
ÝúĦĖă½Ĭ·Ä½ÒăĖĦÙÄŌĖĝĦĦÝùÄĦÙÄ·ăúĝĦÝĦĬĦÝăú§òĖÄĕĬÝĖÄùÄúĦĦÙ§ĦĖÄòÝÓÝăĬĝ¶ÄòÝÄĺÄĖĝ¶Ä
exempted from government laws and policies that burden their faith—even if the laws
or policies do not intentionally target religious believers—where the government cannot
show a compelling reason for imposing such a burden.
1964: Congress passed the Civil Rights Act, which prohibited religious discrimination
in public accommodations and employment.9 The Act was amended in 1972 to require
employers to reasonably accommodate the religious practices of their employees.10
1960s-1990: Sherbert was expanded upon in a series of decisions that interpreted the
Free Exercise Clause far more broadly than under the earlier Reynolds standard. These
½Ä·ÝĝÝăúĝ§òòăĻÄ½ēÄăēòÄăÒÒ§ÝĦÙƕÝúĝăùÄ·ÝĖ·ĬùĝĦ§ú·ÄĝƕĦăĺÝăò§ĦÄò§ĻĝĦÙ§Ħ·ăúōÝ·ĦÄ½
14
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with their religious practice. Most notably, in the 1972 case Wisconsin v. Yoder,11 the
Supreme Court ruled that Amish families who wanted to remove their children from public
school after 8th grade, despite a state law requiring school attendance until 16 years of
age, should be permitted to do so without facing punishment.
In these cases, the Supreme Court established the principle that where a law or
government policy, even if generally applicable to all people regardless of their faith,
imposes a substantial burden on a person’s sincerely held religious practice, the person
may claim an exemption from the law or policy—unless the government can demonstrate
that enforcing the law is necessary to accomplishing an important state interest.
The Court’s Free Exercise opinions during this period drew a connection between the
protection of religious liberty and principles of nondiscrimination. In Sherbert v. Verner,
for instance, the Court grounded its constitutional standard of review for religious liberty
claims in the standard of review honed in Fourteenth Amendment equal protection
cases.12
Thus, religious liberty rights and rights to equality were understood to be mutually
reinforcing values. During this period, the Court granted faith-based exemptions from
generally applicable laws to members of minority Christian sects, including Jehovah’s
Witnesses,13 Seventh Day Adventists,14 and the Amish.15 That said, even during this
time, many exemption claims—including cases brought by Native American religious
practitioners and Jews—were denied.16
1990: Less than three decades after Sherbert, the Supreme Court reversed course again
in "ùēòăŁùÄúĦ ÝĺÝĝÝăú ĺƚ yùÝĦÙ.17 This case involved two Native American men who
ĻÄĖÄ½ÄúÝÄ½ĬúÄùēòăŁùÄúĦ¶ÄúÄŌĦĝ¶Ä·§ĬĝÄĦÙÄŁÙ§½¶ÄÄúŌĖÄ½ÒăĖÝòòÄÓ§òòŁĝùăïÝúÓ
peyote as part of a religious ritual, which the state of Oregon considered “misconduct.”
r§ĦÙÄĖĦÙ§úŌú½ĦÙ§ĦĦÙÄÝĖĖÄòÝÓÝăĬĝ¶ÄòÝÄÒĝìĬĝĦÝŌÄ½§úÄŀÄùēĦÝăúÒĖăùĦÙÄò§Ļƕ§ĝĦÙÄ
Court had ruled in SherbertƕĦÙÄăĬĖĦĬēÙÄò½_ĖÄÓăúƴĝ½Ä·ÝĝÝăúĦă½ÄúŁĦÙÄù¶ÄúÄŌĦĝƚ18
In language very similar to the 1879 Reynolds case, the Court emphasized the difference
between religious belief and religious practice, and said “the right of free exercise
does not relieve an individual of the obligation to comply with a valid and neutral law of
ÓÄúÄĖ§ò§ēēòÝ·§¶ÝòÝĦŁăúĦÙÄÓĖăĬú½ĦÙ§ĦĦÙÄò§ĻƲ·ăúōÝ·ĦĝĻÝĦÙÙÝĝĖÄòÝÓÝăĬĝă¶ĝÄĖĺ§ú·Äƚ19
Justice Antonin Scalia, the author of the Court’s majority opinion, even claimed that the
Court had “never held that an individual’s religious beliefs excuse him from compliance
15
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òyùÝĦÙĝēÄ§ïÝúÓ§ÒĦÄĖĦÙÄyĬēĖÄùÄăĬĖĦƴĝ½Ä·ÝĝÝăúÝú"ùēòăŁùÄúĦÝĺÝĝÝăúĺƚyùÝĦÙƚ
Courtesy of Jane Farrell-Smith.

with an otherwise valid law prohibiting conduct that the State is free to regulate.”20
While Smith greatly reduced the circumstances under which the Free Exercise Clause
entitled people of faith to religious exemptions, it did not eliminate such exemptions
entirely. For example, the Supreme Court has since held that under the Free Exercise
Clause, religious institutions should be exempt from certain employment laws with
respect to their employment of ministers.21 And nearly every scholar of religion law
would agree that the First Amendment protects the performance of most religious rites
§··ăĖ½ÝúÓĦăĦÄĖùĝĝÄĦ¶ŁĦÙÄĖÄòÝÓÝăúƨÄĺÄúÝÒĦÙăĝÄĦÄĖùĝùÝÓÙĦ·ăúōÝ·ĦĻÝĦÙĝÄ·Ĭò§Ė
legal rules, such as laws prohibiting discrimination. Thus, a woman cannot sue the Catholic
Church to be ordained as a priest on the grounds that the church is discriminating on the
basis of sex, and a same-sex couple cannot sue an Orthodox rabbi to marry them on the
grounds that the congregation is discriminating on the basis of sexual orientation.
1993: "ùēòăŁùÄúĦ ÝĺÝĝÝăú ĺƚ yùÝĦÙ proved to be a highly unpopular decision, and
provoked Congress to pass the Religious Freedom Restoration Act (RFRA). This law
recreated the robust right to religious exemptions outlined in Sherbert v. Verner and
Wisconsin v. Yoder. 22 RFRA was passed with the support of a broad coalition of advocates
from across the political spectrum—from the deeply conservative TraditionalValues
Coalition to the liberal American Civil Liberties Union (ACLU)23—and was signed into law
by President Bill Clinton.
16
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RFRA was initially understood by many advocates and policymakers to be a civil rights
law intended to prevent unintentional discrimination against religious minorities. In 1992,
Senator Orrin Hatch, an ardent supporter of RFRA, called the bill “a civil rights bill for
religious belief.”24 A Senate report on the bill stated that it was necessary because “State
and local legislative bodies cannot be relied upon to craft exceptions from laws of general
application to protect the ability of the religious minorities to practice their faiths.”25 In
fact, only three Senators voted against the bill, two of whom, Senators Jesse Helms and
ră¶ÄĖĦ ŁĖ½ƕ Ù§½ ēĖÄĺÝăĬĝòŁ ŌòÝ¶ĬĝĦÄĖÄ½ ·ÝĺÝò ĖÝÓÙĦĝ òÄÓÝĝò§ĦÝăúƚ26 Many supporters of

oĖÄĝÝ½ÄúĦÝòòòÝúĦăúĝÝÓúÝúÓr0rƚCourtesy of the U.S. National Archives.

the bill argued that religious exemptions were essential for the protection of small or
unpopular religious groups, whose beliefs and practices were unintentionally restricted
by numerous laws and policies that failed to consider or understand their faiths.27
ăúĝÝ½ÄĖÝúÓĦÙ§Ħ§úĦÝƪ§¶ăĖĦÝăúÓĖăĬēĝÙ§ĺÄĝÝú·Ä¶ÄúÄŌĦÄ½ÓĖÄ§ĦòŁÒĖăùr0rƕÝĦÝĝĻăĖĦÙ
úăĦÝúÓĦÙ§ĦĦÙÄē§ĝĝ§ÓÄăÒr0rĦăăïĝÄĺÄĖ§òŁÄ§ĖĝÝúĝÝÓúÝŌ·§úĦē§ĖĦ½ĬÄĦăăēēăĝÝĦÝăú
from religious groups opposed to abortion. The U.S. Catholic Conference and the National
Right to Life Committee were concerned that RFRA could establish a religious right to
17
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abortion that could be used in the event that Roe v. Wade was overturned.28 RFRA was
eventually signed into law three years after the Supreme Court’s decision in "ùēòăŁùÄúĦ
Division v. Smith.
Under RFRA, whenever a federal law, policy, or action substantially burdens a person’s
sincere religious exercise, they have the right to an exemption unless the government
can show that the religious objector’s compliance with the law is necessary to further
r0rƕŘŖƚyƚă½ÄƶǦŖŔŔŔ¶¶Ʃŕ
(a) In general

a compelling government interest. For
example, in 1ăúŇ§òÄĝ ĺƚ _ ÄúĦĖă "ĝēßĖÝĦ§
ÄúÄŌ·ÄúĦÄ úÝ³ă ½ă ÄÓÄĦ§ò,29 a church

Government shall not substantially burden
§ƶēÄĖĝăúƴĝƶÄŀÄĖ·ÝĝÄăÒĖÄòÝÓÝăúƶÄĺÄúÝÒĦÙÄ¶ĬĖ½Äú

whose members used hoasca (a substance

results from a rule of general applicability, except

made illegal under federal law) during

as provided in subsection (b).

religious services argued that it was

(b) Exception

entitled to a RFRA exemption from federal

Government

may

substantially

burden

§ƶ ēÄĖĝăúƴĝƶ ÄŀÄĖ·ÝĝÄ ăÒ ĖÄòÝÓÝăúƶ ăúòŁ ÝÒ ÝĦ
½ÄùăúĝĦĖ§ĦÄĝƶ ĦÙ§Ħ §ēēòÝ·§ĦÝăú ăÒ ĦÙÄ ¶ĬĖ½Äú Ħă

enforcement of the Controlled Substances
Act (CSA). The Supreme Court agreed,

ĦÙÄƶēÄĖĝăúƨ

holding that the government had failed to

(1) is in furtherance of a compelling governmental

show that enforcing the CSA against the

interest; and

church was necessary to furthering any

ƦŖƧÝĝĦÙÄòÄ§ĝĦĖÄĝĦĖÝ·ĦÝĺÄƶùÄ§úĝƶăÒÒĬĖĦÙÄĖÝúÓĦÙ§Ħ

compelling government interest.

compelling governmental interest.

1997-Present: In the 1997 decision City of
ăÄĖúÄĺƚ0òăĖÄĝ,30 the Supreme Court held RFRA to be unconstitutional as applied to
state laws and policies. After this decision, RFRA only provides religious exemptions from
federal laws and policies. In response to City of Boerne, many states passed their own
RFRA laws, or “mini-RFRAs,” which apply the RFRA standard to state and local activities.
Today, nearly half the states have such laws.31 In addition, several states have a right to
religious exemptions under their state constitutions, thus providing broader protections
for religious practices than the U.S. Constitution after Smith.32
2000: Three years after City of ăÄĖúÄĺƚ0òăĖÄĝƕăúÓĖÄĝĝē§ĝĝÄ½§úăĦÙÄĖĝÝÓúÝŌ·§úĦ
religious liberty law, the Religious Land Use and Institutionalized Persons Act (RLUIPA).33
ÙÝĝ ò§Ļ §ēēòÝÄ½ ĦÙÄ r0r ĦÄĝĦ Ħă ĝĦ§ĦÄ §ú½ òă·§ò §·ĦÝăúĝ Ýú ĦĻă ĝēÄ·ÝŌ· ·ăúĦÄŀĦĝƨ
land use regulations that burden religion (such as the use of zoning laws to prevent
the construction of a house of worship), and regulations on persons being held in state
institutions (such as jails and public psychiatric facilities). RLUIPA is commonly used to
18

ensure that detained and incarcerated people have access to religious necessities like
kosher or halal food, religious books, devotional practices, and clothing.

2014-Present: In response to the marriage equality movement and policies that have
increased access to contraception, religious conservatives have initiated a wave of
religious exemption lawsuits, several of which have succeeded before the Supreme
Court. In the 2014 decision Burwell v. Hobby Lobby,34 the Court held that RFRA provides
§ĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúĦăÒăĖƪēĖăŌĦ¶ĬĝÝúÄĝĝÄĝĦÙ§Ħă¶ìÄ·ĦĦăēĖăĺÝ½ÝúÓĦÙÄÝĖÄùēòăŁÄÄĝ
with insurance coverage for contraceptives, as required by the Affordable Care Act
(ACA). The Court’s decision to grant large corporations religious liberty rights was highly
controversial among religion scholars and the broader public. Two years later, in Zubik
v. Burwell, an eight-person Court declined to rule on the question of whether requiring
úăúēĖăŌĦăĖÓ§úÝŇ§ĦÝăúĝĦăĝĬ¶ùÝĦ§ÒăĖùăēĦÝúÓăĬĦăÒĦÙÄ·ăúĦĖ§·ÄēĦÝĺÄù§ú½§ĦÄ§òĝă
violated RFRA.35
19
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In the 2018 case Masterpiece Cakeshop, Inc. v. Colorado Civil Rights Commission, the
Supreme Court dismissed a civil rights case that the State of Colorado had brought
against a bakery for refusing to make a wedding cake for a same-sex couple, in violation
of the state’s antidiscrimination law.36 The Court declined to hold that companies have a
·ăúĝĦÝĦĬĦÝăú§òĖÝÓÙĦĦă§úÄŀÄùēĦÝăúÒĖăù·ăùēòÝ§ú·ÄĻÝĦÙ·ÝĺÝòĖÝÓÙĦĝò§ĻĝƕÝúĝĦÄ§½Ōú½ÝúÓ
that the state human rights commission had not given the bakery owner an impartial
hearing, and had expressed bias towards his religious views. The question of whether
religious adherents are entitled to any constitutional exemption from antidiscrimination
laws is likely to come back before the Supreme Court soon.
In addition to these cases, many other lawsuits requesting similar exemptions from health
and civil rights laws have been brought in state and federal courts across the country.37
UăĖÄăĺÄĖƕÝúIĬòŁŖŔŕŝƕ§ú§ēēÄ§òĻ§ĝŌòÄ½ĦăĦÙÄyĬēĖÄùÄăĬĖĦ§ĝïÝúÓĦÙÄăĬĖĦĦă
revisit its holding in "ùēòăŁùÄúĦ ÝĺÝĝÝăú ĺƚ yùÝĦÙ.38 While the case does not involve
reproductive or LGBTQ rights, it could create a sea change in Free Exercise law.

Rally outside the Supreme Court in support of Hobby Lobby. © 2014 American Life League via ōÝ·ïĖƚ
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In summary—today, most religious exemptions are secured through legislation rather than
the Free Exercise Clause of the U.S. Constitution. In addition to RFRA and RLUIPA, there are
hundreds if not thousands of more discrete religious exemptions within federal, state, and local
law—from those exempting religious objectors from state vaccine laws to those exempting
Jehovah’s Witnesses and others from certain oath requirements. While the initial decision to
pass RFRA was largely motivated by a concern for religious minorities, several recent Supreme
Court cases have led to a widespread focus on claims brought by Christian conservatives.
However, as will be discussed in the following section, the Christian right by no means holds a
monopoly on contemporary religious liberty rights.
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Scott Warren receives a blessing from clergy before his trial. Photograph by Ash Ponders,
courtesy of the Unitarian Universalist Service Committee.
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Long before U.S. courts began to grant religious exemption claims under the Free Exercise
Clause, many early progressive and social justice movements were led by people of faith and
inspired by religious beliefs. In the 18th century, members of the Religious Society of Friends,
§òĝăïúăĻú§ĝqĬ§ïÄĖĝƕĻÄĖÄĝăùÄăÒĦÙÄŌĖĝĦăĖÓ§úÝŇÄ½§¶ăòÝĦÝăúÝĝĦĝƕ¶ÄòÝÄĺÝúÓĦÙ§Ħĝò§ĺÄĖŁ
violated Christian principles, including their belief that all were equal in the eyes of God. Religion
was also an inspiration for many Black abolitionists: Frederick Douglass was an ordained minister
of the African Methodist Episcopal Zion Church, and Harriet Tubman, nicknamed “Moses” during
her lifetime for her fearless leadership of the Underground Railroad, was guided by dreams and
visions that she considered to be messages from God. Later movements of the Progressive
Era, including the settlement house movement and the temperance movement, also had
ĝÝÓúÝŌ·§úĦĖÄòÝÓÝăĬĝÒ§·ĦÝăúĝƚ1
Perhaps most famously, religious leaders including Rev. Dr. Martin Luther King, Jr.—who
according to one biographer “fused the political promise of equal votes with the spiritual
doctrine of equal souls”2—were key organizers of the civil rights movement of the 1950s and
60s. Notably, the primary tactic of the civil rights movement was civil disobedience, which
required activists to accept the mandated punishment for violating segregation and other laws
rather than to request religious or other legal exemptions. This approach, echoing a kind of
religious martyrdom, was used to draw attention to the laws’ immorality, not just as applied to
those of particular religious faiths, but to everyone. Some civil rights activists even adopted a
“jail, no bail” approach, choosing to stay behind bars rather than pay into a corrupt legal system.
Thus, these early social justice movements, though closely intertwined with religious faith,
sought to transform laws rather than gain individual, faith-based exemptions from compliance
with the law.
Since religious exemption litigation became more prevalent in the 1960s, however, it has
been used as a tool by many faith-based social justice movements. From the right to “welcome
the stranger” to the right to protect sacred land, religious practitioners have turned to the courts
seeking protection for faith-based activities in an enormous variety of contexts.
Unfortunately, the diversity of beliefs represented in current religious liberty litigation is not
ăÒĦÄúĻÄòòƪĖÄōÄ·ĦÄ½Ýúù§ÝúĝĦĖÄ§ùĖÄēăĖĦÝúÓ§ú½ēăòÝĦÝ·§ò·ăùùÄúĦ§ĖŁăúĖÄòÝÓÝăúƕĖÄĝĬòĦÝúÓÝú§
public discourse that collapses “religious liberty” into a discussion about conservative Christian
beliefs. As political scientist Laura Olson wrote in her examination of religious progressives, since
ĦÙÄŕŝŜŔĝƱƤĦƥÙÄĖÝÓÙĦ¶ÄúÄŌĦÄ½ÒĖăùĦÙÄÒ§·ĦĦÙ§ĦĦÙÄùÄ½Ý§Òă·ĬĝÄ½§ÓĖÄ§Ħ½Ä§òăÒ§ĦĦÄúĦÝăúăú
its conservative brand of faith-based politics, to the virtual exclusion of religious progressivism.
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The religious left, to the extent that it has remained visible at all, seems largely to have been
perceived as a dinosaur.”3yÝùÝò§ĖòŁƕÙÝĝĦăĖŁēĖăÒÄĝĝăĖÝùăĦÙŁIƚÝòòÝ§ùĝÙ§ĝĖÄōÄ·ĦÄ½ƱĝÝú·Ä
ĦÙÄŕŝśŔĝƕÝĦÝĝĦÙÄƶÙĖÝĝĦÝ§úĖÝÓÙĦƶĦÙ§ĦÙ§ĝĝÄĦĦÙÄ½Ýĝ·ăĬĖĝÄ§¶ăĬĦĖÄòÝÓÝăúÝúùÄĖÝ·§ƚƲ4
Even the titles of recent news articles—such as “You Know the Religious Right. Here’s
the Religious Left” and “The Christian Left—Possibly the Most Interesting Group You’ve
Never Heard Of” underscore the lack of attention that has been paid to religious movements
outside the Christian right.5 And while some observers have noted a modest uptick in
coverage of religious progressives over the past year, even this reporting often fails to
acknowledge those outside the Christian tradition.6 This intense focus on the beliefs and
practices of conservative Christians in the press has been, unsurprisingly, absorbed by
media consumers. A 2016 study found that “religious and political conservatives who
follow the news closely perceive [religious] freedoms as increasingly under assault.”7
The discussion of religious liberty advocacy that follows seeks to correct this narrow
focus on the religious beliefs and practices of conservative Christians by shining a spotlight on
religious liberty advocacy that has been largely forgotten, overlooked, or mistakenly described
as secular rather than religious.8
Religious Minority Rights
Before addressing more cutting-edge religious liberty litigation, it is important to note the
Ļ§ŁĝÝúĻÙÝ·ÙĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁò§ĻĝÙ§ĺÄ¶ÄÄúĬĝÄ½ĦăĝÄ·ĬĖÄĝÝÓúÝŌ·§úĦ¶ĬĦĦŁēÝ·§òòŁùă½ÄĝĦ
religious exemptions for members of minority faiths. Prior to the enactment of RFRA, nearly
every Supreme Court case involving the Free Exercise Clause was brought by a religious minority,
including Seventh Day Adventists, the Amish, Jews, and members of Native American religions.
Religious exemptions continue to be a critical legal tool for ensuring that the faith practices of
religious minorities are not unintentionally restricted by government policies.
RFRA was passed with support from many progressive groups precisely because the
beliefs and practices of religious minorities—unlike mainstream Christians—are not already
incorporated into U.S. law. Federal and state RFRA laws have been used, for example, to
ensure that members of the military can wear religious headwear,9 male Native American
schoolchildren can wear their hair in traditional braids,10 Santería practitioners can perform
ĖÝĦĬ§ò §úÝù§ò ĝ§·ĖÝŌ·Äƕ11 and Sikh federal employees can carry a kirpan (a small, blunt,
ceremonial knife) to work.12 In addition to RFRA, federal antidiscrimination law requires
24
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most employers to accommodate the religious beliefs of their employees unless this
ĻăĬò½ ·§ĬĝÄ § ĝÝÓúÝŌ·§úĦ Ù§Ė½ĝÙÝēƚ13 For example, in E.E.O.C. v. Abercrombie & Fitch, the
Supreme Court found that a clothing store could not deny a job to Samantha Elauf, a Muslim
woman, because her headscarf violated their dress code requiring an “All American look.”14

“Wearing a
headscarf
every day, it’s a
reminder of my
faith.”
~Samantha Elauf, litigant in EEOC v.
Abercrombie & Fitch.

Samantha Elauf. Courtesy of Samantha Elauf
Mustapha.

These protections are especially important for people in prison and immigration
detention, where other rights and liberties are severely restricted. Countless inmates
have relied on the protections afforded by RLUIPA and RFRA to secure access to kosher
and halal food, exemptions from prison clothing and grooming rules, access to sweat
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lodges and other religious rituals and services, and permission to keep religious books
and other materials in their living spaces. In the Supreme Court’s 2015 opinion in Holt
v. Hobbs, for example, the Court held that RLUIPA guaranteed a Muslim inmate’s right
to grow a short beard, notwithstanding a state prison rule that prohibited facial hair.15
While exemption laws have undoubtedly been helpful to many religious minorities, it is
worth mentioning that the vast majority of RFRA claims are unsuccessful.16 A sampling of
rejected RFRA claims includes a number of appellate court opinions which deny Native American
religious practitioners an exemption from laws banning the collection of eagle feathers;17
a Seventh Day Adventist mail carrier who was denied the right to take Saturdays, his
Sabbath, off work;18

and Orthodox Jewish children who were denied an exemption

from having to testify against their parents contrary to their religious beliefs. 19
In 2019, the Supreme Court received widespread condemnation when it refused to suspend
the execution of a Muslim man on death row so that he could pursue a religious liberty claim.20
The Alabama Department of Corrections had refused to allow the man’s imam to join him in
the execution chamber, despite the fact that it allowed a Christian chaplain who was a prison
employee to enter the chamber for other inmates. The man argued that this violated his rights
under RLUIPA and the U.S Constitution. In a dissent, Justice Elena Kagan called the majority’s
decision “profoundly wrong.”21 Only weeks later, perhaps in response to the public outcry, the
Court halted another execution so that a Buddhist inmate in Texas could pursue a religious
liberty claim with nearly identical facts.22
Thus, while RFRA, RLUIPA, and other exemption laws have been used to protect the
religious exercise of many minority practitioners, such claims have by no means been universally
successful.
Immigration & Immigrants’ Rights
For decades (if not centuries), people of faith have been moved to provide support to
refugees and other migrants as part of their religious practice—in some cases guided by the
Bible’s repeated calls to “love the stranger.”23 In the U.S., some of these activities, such as the
provision of food, water, transportation, and shelter to undocumented people, have occasionally
triggered prosecution by the federal government under criminal laws including the prohibition
on “bringing in and harboring certain aliens.”24 This has led people of faith to seek religious
exemptions as a means of protecting their work with and for migrants.
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ÙÄŌĖĝĦĝÝÓúÝŌ·§úĦĻ§ĺÄăÒĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁòÝĦÝÓ§ĦÝăúÝúĦÙÄÝùùÝÓĖ§ĦÝăú·ăúĦÄŀĦă··ĬĖĖÄ½
in the 1980s. After the Reagan administration denied refugee status to thousands of people
escaping violence in Central America, church leaders as well as religious and secular activists
created an underground network to help refugees cross the border and provide them with shelter
and assistance. At its peak, this “sanctuary movement” included more than 500 congregations
of many different denominations, who by some estimates aided up to 500,000 migrants.25
Eventually, the Federal Bureau of Investigation (FBI) launched a covert investigation of several
sanctuary communities using paid informants. Two groups of sanctuary volunteers were
subsequently charged with violations of federal law for conspiracy, “bringing in and landing,”
“transporting,” “harboring,” and “aiding and abetting the unlawful entry of aliens.”26 The arrests
led to two “sanctuary trials.”27 In both cases, the volunteers argued that they should be entitled
to a religious exemption from federal harboring laws. None of their claims succeeded.
In U.S. v. Merkt, the Fifth Circuit Court of Appeals held that the Free Exercise Clause did not
entitle the volunteers to an exemption because, according to the court, “[i]n this case, the claims
of conscience must yield to the twin imperatives of evenhanded enforcement of criminal laws
and preservation of our national identity.”28 Similarly, in U.S. v. Aguilar, the Ninth Circuit found
that “a religious exemption for these particular appellants would seriously limit the government’s

“[T]here is no question that faith
communities will continue to provide
sanctuary whenever refugees need
ēĖăĦÄ·ĦÝăúÒĖăùÓăĺÄĖúùÄúĦăÒŌ·Ý§òĝƕ
that many of these communities
consider sanctuary to be an essential
part of what it means for the church to be
the church…”
~Jim Corbett, Defendant in U.S. v. Aguilar
Jim Corbett helps a woman climb a border fence in
Arizona. Photo by Ron Medvescek, © 1984 Arizona
Daily Star.
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ability to control immigration.”29 Other cases of the sanctuary movement era—including a case
¶ĖăĬÓÙĦ¶ŁĖÄòÝÓÝăĬĝúăúēĖăŌĦĝĦÙ§ĦĝăĬÓÙĦēÄĖùÝĝĝÝăúĦăÙÝĖÄĬú½ă·ĬùÄúĦÄ½ÝùùÝÓĖ§úĦĝÝú
violation of the Immigration Reform and Control Act (ICRA)—were also unsuccessful.30
Now, thanks to the more expansive right to religious exemptions created by RFRA—as well
as increasingly aggressive federal policies related to migrants and those who assist them—
religious practitioners are again turning to the courts to protect their faith-based commitment
to serving immigrants.31;úŖŔŕŜƕĺăòĬúĦÄÄĖĝĻăĖïÝúÓĻÝĦÙĦÙÄúÝĦ§ĖÝ§úƪ§ÒŌòÝ§ĦÄ½ăĖÓ§úÝŇ§ĦÝăú
No More Deaths/No Más Muertes in Arizona were criminally charged for providing food, water,
and shelter to migrants in the Arizona desert.32 While the volunteers were of varying religious
backgrounds, all considered their work with No More Deaths to be motivated by their religious
and spiritual commitments.
One of the volunteers, geographer Dr. Scott Warren, was charged with two felony counts
of harboring and one count of “conspiracy to commit harboring” after he provided food and

Courtesy of No More Deaths.
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water to two men he encountered in the desert—charges that could have resulted in up to a
20-year prison sentence. Dr. Warren sought to have the charges dismissed based on RFRA. He
argued that assisting the migrants was motivated by his sincerely held religious views, including
the responsibility to “do unto others as we would want to have done unto us,” and as such he
was entitled to a religious exemption from prosecution.33 In his legal papers and at trial, Dr.
Warren and the other No More Deaths volunteers emphasized the perils of crossing the desert,
explaining that “in the deadly border region in which at least 412 individuals died in 2017 alone, Dr.
Warren could not, consistent with his conscience, turn away two exhausted, injured men seeking
food, water, and shelter.”34 It is worth mentioning that much of the media coverage surrounding
Dr. Warren’s trial neglected to discuss his religious liberty defense, and even news sources
specializing in religion issues referred to him as a “border activist” rather than a person of faith.35
In June 2019, Dr. Warren’s trial resulted in a hung jury, with eight jurors who wished to acquit
him and four who voted to convict.36 The government will retry Dr. Warren for harboring, but is
dropping the conspiracy charge.37
Eight additional No More Deaths volunteers were charged with misdemeanors for
entering a national wildlife refuge without a permit and discarding property (jugs of drinking
water) in the refuge. All of the volunteers brought defenses based on RFRA and four were
tried before a magistrate judge (appointed to assist district court judges) in January 2019.
_úòŁÙăĬĖĝ§ÒĦÄĖĦÙÄúăúƪìĬĖŁĦĖÝ§òÄú½Ä½ƕĦÙÄìĬ½ÓÄÝĝĝĬÄ½§úăēÝúÝăúŌú½ÝúÓĦÙÄĺăòĬúĦÄÄĖĝ
ÓĬÝòĦŁƚ ÙÄ ăēÝúÝăú ăēÄúòŁ ½ÄùÄ§úÄ½ ĦÙÄ ĺăòĬúĦÄÄĖĝƴ r0r ·ò§Ýùƕ ·§òòÝúÓ ÝĦ Ʊ§ ùă½ÝŌÄ½
Antigone defense, in that they are acting in accordance with a higher law.”38 As noted by a
group of religious scholars responding to the judge, RFRA is, of course, not a “higher law”
but a federal statute that requires judges to undertake a complex multi-step analysis.39
Instead, the judge treated the claim as little more than a whim and refused to offer even
cursory scrutiny of the RFRA defense. While the volunteers faced up to six months in prison,
ĦÙÄŁ ĻÄĖÄ ĬòĦÝù§ĦÄòŁ ĝÄúĦÄú·Ä½ Ħă ŌÒĦÄÄú ùăúĦÙĝ ăÒ ēĖă¶§ĦÝăú §ĝ ĻÄòò §ĝ ùăúÄĦ§ĖŁ ŌúÄĝƚ40
They have appealed the decision to the District Court.41 In February 2019, charges against the
other four volunteers were dropped after they pled to civil infractions.42
In addition to the No More Deaths cases, in May 2019 the District Court of Nebraska
adopted a magistrate judge’s recommendation rejecting a claimant’s argument that the
government’s prosecution of him for “harboring” violated his religious liberty rights under RFRA
and the Free Exercise Clause. The claimant had argued that his actions were a “living expression
of sincerely held religious convictions as espoused by The United Methodist Church.”43 The
29

Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right

“I have a strong and
abiding moral, ethical and
spiritual belief that every
person has a right to basic
human necessities such
as food and water and
shelter, regardless of their
status, even if that means
taking the shirt off my
back or the food off my
plate.”
Zaachila Orozco-McCormick. Photograph

~ Zaachila Orozco-McCormick, No More

by/courtesy of Mary Orozco.

Deaths volunteer and litigant.

magistrate, relying on pre-RFRA cases of the sanctuary movement era, held that “[a] judicially
created religious exemption to the uniform application and enforcement of border security laws
would fatally undermine the alien residency requirements promulgated and enforced pursuant
to the Immigration and Nationality Act of 1952.”44
The two ongoing No More Deaths cases will be closely watched by members of what
has been deemed the “new sanctuary movement.” Inspired by the sanctuary movement of the
1980s, over the past decade clergymembers and people of faith, as well as secular activists, have
embraced a range of tactics to resist immigration laws, including providing physical shelter to
people at risk of deportation. This movement has grown enormously since the 2016 presidential
election; there are now dozens of people who have publicly gone into sanctuary in houses of
worship to escape deportation orders. Furthermore, hundreds of houses of worship—as well
as individuals, hospitals, schools, and other institutions—have expressed willingness to offer
sanctuary to migrants. This puts them at risk of prosecution for harboring as well as other
punishments, such as loss of 501(c)(3) tax-exempt status. Many are, therefore, considering
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bringing RFRA defenses in the event that they are targeted for their faith-based sanctuary
activities. Moreover, given that the No More Deaths volunteers were prosecuted for little
more than providing food to migrants, religious facilities including homeless shelters and soup
kitchens may similarly turn to RFRA defenses if they are prosecuted for providing assistance
to undocumented people.
One leader of the new sanctuary movement has already brought a RFRA claim challenging
the harassment she has suffered from the U.S. government on account of her ministry to
migrants. Kaji Douša, a Christian pastor and co-chair of the New Sanctuary Coalition in New
ăĖïÝĦŁƕŌòÄ½§·§ĝÄÝúÒÄ½ÄĖ§ò½ÝĝĦĖÝ·Ħ·ăĬĖĦÝúIĬòŁŖŔŕŝ§ĖÓĬÝúÓĦÙ§ĦĝÙÄĻ§ĝ¶ÄÝúÓĝĬ¶ìÄ·Ħ
to government harassment and surveillance because of her religiously motivated activities
on behalf of migrants, in violation of the First Amendment and RFRA.45 As she explains in
her legal papers, Pastor Douša has been “called to pray with and protect refugees, asylum
seekers, and other migrants.”46 As a means of answering this call, she was a lead organizer
and participant of several “sanctuary caravans” beginning in 2018 that brought religious
leaders to Tijuana, Mexico to minister to Central American migrants seeking refuge in the U.S.47
Upon reentering the U.S. after a trip to the border in January 2019, Pastor Douša was
detained and interrogated by border agents, and her access to expedited border crossing
was revoked.48 The interrogation revealed that the government had been surveilling and
collecting information about her pastoral work in New York. Pastor Douša later learned that a
migrant whose marriage had been blessed by another member of the sanctuary caravan was
ĝĬ¶ĝÄĕĬÄúĦòŁÝúĦÄĖĖăÓ§ĦÄ½¶ŁÝùùÝÓĖ§ĦÝăúăÒŌ·Ý§òĝ§¶ăĬĦÙÄĖĖÄò§ĦÝăúĝÙÝēĦăo§ĝĦăĖăĬğ§ƚ49

“My faith teaches me to see
Jesus Christ in those who suffer
as he suffered… I am thus
called to pray with and protect
refugees, asylum seekers, and
other migrants—remembering
that Jesus, too, was received as
a refugee in Egypt.”
Pastor Kaji Douša. Courtesy of Park
Avenue Christian Church.

~ Pastor Kaji Douša
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Douša is arguing that this type of surveillance and questioning thwarts her religious
exercise, in part by making it impossible for her to provide pastoral guidance,
Ýú·òĬ½ÝúÓ ĦÙÄ ĖÝĦÄĝ ăÒ ·ăúÒÄĝĝÝăú §ú½ §¶ĝăòĬĦÝăúƕ ĻÝĦÙ § ÓĬ§Ė§úĦÄÄ ăÒ ·ăúŌ½ÄúĦÝ§òÝĦŁƚ 50
Religious organizations whose tenets motivate them to assist in resettling refugees
Ù§ĺÄ §òĝă ù§½Ä ·ò§Ýùĝ Ĭú½ÄĖ r0rƚ ;ú ŖŔŕŚƕ § ÓĖăĬē ăÒ ·òÄĖÓŁùÄù¶ÄĖĝ ŌòÄ½ §ú §ùÝ·Ĭĝ
brief in Texas Health & Human Services Commission v. U.S.51 arguing that Texas’ attempt
to prevent the U.S. government from settling refugees in the state violated their rights
under the Texas state RFRA. This case did not explicitly involve a state RFRA claim. Rather,
ĦÙÄ ĝĦ§ĦÄ ăÒ Äŀ§ĝ ŌòÄ½ § ·ăùēò§ÝúĦ §Ó§ÝúĝĦ ĦÙÄ ÒÄ½ÄĖ§ò ÓăĺÄĖúùÄúĦ §ĖÓĬÝúÓ ĦÙ§Ħ ĦÙÄ ƚyƚ
was resettling Syrian refugees without consulting the state, in violation of the Refugee
Act of 1980. Texas religious leaders’ amicus brief in support of the federal government
argued that the faith groups had a religious right to serve Syrian refugees.52 A federal court
dismissed Texas’ lawsuit without discussing the organizations’ religious liberty claim. 53
The Trump administration’s efforts to build a wall along the U.S.–Mexico border as a
method of immigration control has also been subject to RFRA challenges. In 2018, the federal
ÓăĺÄĖúùÄúĦŌòÄ½§·ăú½Äùú§ĦÝăúĝĬÝĦĦă·ăú½Ĭ·ĦĝĬĖĺÄŁÝúÓÒăĖĦÙÄēò§úúÄ½·ăúĝĦĖĬ·ĦÝăúăÒ§
border wall on land owned by a Roman Catholic diocese in Texas and containing the historic La
Lomita chapel. The diocese responded with an argument based on RFRA.54 The Church raised
several objections: the border wall would chill their congregants’ religious practice; it would
prevent the Church from ensuring that its property is used “in a manner that protects rather
than injures human life”; and it would “stand as a counter-sign to the Church’s teachings on the
universal nature of humanity.”55
The Church explained that some of its members were undocumented, and that even
documented Latinx worshipers might cease coming to La Lomita Chapel if doing so required
crossing a border wall, for fear of being stopped or detained. Even for those willing to cross
a barrier to visit the chapel, the Church argued that turning the property into an immigration
enforcement zone—“cleared of vegetation, lighted, and subjected to surveillance cameras”56
—would impair the chapel’s identity as a sacred space. Further, the Church argued that
it had “a moral obligation to adhere to and uphold Catholic social teaching in all of its
actions, including in its stewardship of Church-owned lands,” and therefore it could not
consent to a use of its land that “threatens life and limb.”57 Lastly, the Church explained that
“[u]niversality—the understanding that all people share a common humanity and dignity”
was a key element of Catholic faith, and that “[t]he proposed border wall is the antithesis
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La Lomita Chapel in Mission, Texas. ǣŖŔŔŜúĦÙăúŁ·ăĝĦ§ĺÝ§ōÝ·ïĖƚ

“I consider a border wall likely to increase human suffering in the local
community and in the world, in contravention of Catholic moral
principles. The foundation of Catholic social teaching is that all human
life is sacred.”
~Daniel E. Flores, Bishop of Brownsville, Texas

of this message of universality.”58 Thus, it explained, “the Diocese cannot consent to
the erection of a physical symbol of division and dehumanization on its Property.”59
In February 2019, a district court judge allowed U.S. government surveyors initial entry onto the
land to conduct surveillance.60 Shortly thereafter, however, Texas Representative Henry Cuellar
secured language in an appropriations bill that prohibited funding for construction of a wall on La
Lomita and several other locations.61 While this has provided some temporary protection to the
chapel, President Trump’s subsequently issued Declaration of Emergency and continuing efforts
to secure money for the border wall leave the fate of La Lomita, and its RFRA claim, unclear.62
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;ú § ĖÄ·ÄúĦòŁ ŌòÄ½ §ùÝ·Ĭĝ ¶ĖÝÄÒƕ § ÓĖăĬē ăÒ śř ĖÄòÝÓÝăĬĝ ăĖÓ§úÝŇ§ĦÝăúĝ §ĖÓĬÄ½ ĦÙ§Ħ
Trump’s appropriation of funds for the border wall threatened their religious liberty. They
argued that the President had “on multiple occasions drawn a connection between the
supposed threat of Islam and the need for a border wall,” and that “when the president
can redirect funds at will—even in the face of congressional opposition—nothing stands in
the way of using such funds to surveil, harass, and sanction disfavored religious groups.”63
Finally, RFRA has been used to directly challenge the deportation of immigrants and help
migrants to secure legal status. In Rodriguez et al v. Sessions, the U.S. citizen wife and daughter of
undocumented Salvadorian immigrant Juan Rodriguez brought a claim arguing that his deportation
violated their rights under RFRA.64 As Seventh Day Adventists, they argued that family unity is
essential to their religious belief and practice, and that therefore deporting their husband and
father to El Salvador would infringe on their religious exercise.65 The claim was dismissed when the
government agreed to allow Mr. Rodriguez to remain in the country to pursue his asylum claim.66
In Odei v. DHS, Ghanaian pastor Ernest Odei was prevented from entering the U.S. by border
patrol agents at O’Hare Airport because he lacked a proper visa.67 Odei had planned to visit Spirit
of Grace Outreach, a religious organization of which he was a founding member, speak at churches,
perform missionary work, and meet with his academic advisors at the Christian university where

“Just as David defeated
Goliath and had faith, so my
father and my family will
defeat our Goliath with the
help of God.”
~Kimberly Rodriguez, youngest
Juan Rodriguez family. Marie D. De Jesús/

daughter of Juan Rodriguez

©Houston Chronicle.
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he was a Ph.D. candidate. Following his return to Ghana, Odei and Spirit of Grace Outreach
challenged the decision not to admit him on several grounds, including RFRA, arguing that denying
Odei entry to the U.S. burdened both the pastor’s and the organization’s religious exercise.68 In
September 2019, the Seventh Circuit rejected his claim, holding that a provision of the Immigration
and Nationality Act barred courts from having the jurisdiction to review an order of removal,
§ú½ĦÙ§ĦƱƤúƥăĦÙÝúÓÝúĦÙÄrÄòÝÓÝăĬĝ0ĖÄÄ½ăùrÄĝĦăĖ§ĦÝăú·ĦăĺÄĖĖÝ½ÄĝƶƤĦÙÝĝƥìĬĖÝĝ½Ý·ĦÝăú§ò¶§ĖƚƲ69
While neither Rodriguez’s nor Odei’s RFRA claims were fully litigated, immigrants have
won more limited RFRA claims brought within immigration proceedings. In 2005, Chukwuezue
Henry Nworu, a Nigerian man who was married to a U.S. citizen, was exempted under RFRA
from the requirement to submit to a blood test in order to become a legal permanent resident
of the U.S.70 Nworu was a member of the Faith Tabernacle Congregation, which rejects medical
interventions, including drawing blood. While an immigration judge initially claimed that he
lacked the authority to interpret RFRA, the Board of Immigration Appeals and Attorney General
ĖÄĺÄĖĝÄ½ ĦÙÝĝ ½Ä·ÝĝÝăúƕ Ōú½ÝúÓ ĦÙ§Ħ ĖÄĕĬÝĖÝúÓ VĻăĖĬ Ħă Ħ§ïÄ § ¶òăă½ ĦÄĝĦ ƱĻ§ĝ úăĦ ĦÙÄ ƳòÄ§ĝĦ
restrictive means’ of furthering [the government’s] compelling interest as there exist other
reasonably accurate methods of determining whether [Nworu] is suffering from a communicable
disease.”71
Similarly, an Old Order Amish couple sued the federal government in 2018 for a RFRA
exemption from the requirement that they submit photographs as part of the wife’s
application for permanent residency.72 The couple “believe that photographs of people
are graven images prohibited by the Second Commandment.” Despite the administration’s
alleged commitment to religious liberty, the Department of Homeland Security repeatedly
refused to grant them an exemption from the requirement.73 The case eventually settled.74
In Sabra v. Pompeo, U.S. citizen Mohammed Sabra brought a RFRA claim against the State
Department after it refused to recognize his daughter’s citizenship and admit her into the U.S. for
medical treatment. The Department requested additional evidence of paternity including photos
of Sabra’s wife during pregnancy—photos that “for religious reasons, the family is unwilling to
provide as she is less than fully attired.75 This case is ongoing.76
People of faith have sought to use RFRA and other exemption laws to protect both
immigrants and those who are committed to providing them with spiritual and material
assistance. This trend is likely to continue in the face of the federal government’s ever-harsher
immigration policies.
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Reproductive Rights
Conversations around the intersection of religious liberty and reproductive rights typically
equate people of faith with opposition to abortion and other reproductive healthcare. However,
people of faith and religious denominations hold a wide and often quite nuanced range of views
on bodily autonomy and the right to reproductive healthcare. Several religious denominations
even hold that the right to make decisions about one’s reproductive healthcare is an essential
aspect of religious freedom.
For example, in a 2019 Statement on Reproductive Freedom, The Rabbinical Assembly, an
international association of Conservative Jewish rabbis, stated that “Denying a woman and her
family full access to the complete spectrum of reproductive healthcare, including contraception,
abortion-inducing devices, and abortions, among others, on religious grounds, deprives women
of their Constitutional right to religious freedom.”77 Acknowledging the spectrum of views on
abortion held by its members, the Evangelical Lutheran Church in America (ELCA) has stated that
“[f]or some, the question of pregnancy and abortion is not a matter for governmental interference,
but a matter of religious liberty and freedom of conscience protected by the First Amendment.”78
A number of large denominations, including the Presbyterian Church,79 Reform80 and
Conservative81 Judaism, the United Church of Christ,82 and the Unitarian Universalist Association,83
support the right of individuals, based on their
personal circumstances and beliefs, to make their
own decisions regarding abortion in most or all
circumstances. Other denominations, including
the ELCA,84 United Methodist Church,85 and
the Episcopal Church,86 have expressed some
ambivalence about abortion, but nevertheless
oppose absolute legal restrictions on the
procedure. Perhaps unsurprisingly, given the
large number of denominations supportive of
reproductive rights, religious leaders, healthcare
providers, and patients have all brought religious
liberty claims as a means of protecting the right to
obtain or provide reproductive healthcare.
Courtesy of Susan Brownmiller.
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Prior to the legalization of abortion nationwide in 1973, a group of faith leaders established
the Clergy Consultation Service (CCS), an underground network of ministers, rabbis, and
other faith leaders who helped tens (or by some estimates, hundreds) of thousands of people
nationwide access safe abortion.87 Only three clergymembers ever faced formal legal charges
for their activities, one of whom defended himself on the grounds that he had a constitutional
right to provide such counseling—though this was based on the Free Speech rather than Free
Exercise Clause.88 None of the clergy were ultimately convicted.
;ú§½½ÝĦÝăúĦăĦÙÄĝÄ½ÄÒÄúĝÝĺÄĝĬÝĦĝƕyùÄù¶ÄĖrÄĺƚIÄĝĝÄMŁăúĝ¶ĖăĬÓÙĦ§ú§ÒŌĖù§ĦÝĺÄ
lawsuit, Lyons v. Lefkowitz, challenging New York State’s prohibition on abortion. Rev. Lyons, a
Methodist clergymember, argued that the ban “restricted his right to offer pastoral counseling

Rev. Howard Moody. Courtesy of Judson Memorial
Church.

“My understanding of free choice is that the right to choose is a
God-given right with which persons are endowed…Freedom of
choice is what makes us human and responsible. And for women,
the preeminent freedom is the choice to control her reproductive
process.”
~Rev. Howard Moody, Co-founder of the Clergy Consultation Service
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Religious Exemptions After Roe
The current makeup of the Supreme Court
has renewed concerns that Roe v. Wade

that referred women to qualified physicians.”89
The state legislature legalized abortion in New York
before any of the multiple challenges to the law were

may be overturned in the coming years. If

decided, and New York’s branch of CCS subsequently

this comes to pass, religious liberty laws,

opened an abortion clinic.

including state RFRAs, could provide
potential avenues for medical providers,
activists, clergy, and patients to preserve

In Landreth v. Hopkins, two CCS members in Florida

abortion care.

similarly challenged a state law that prohibited advising

Many healthcare providers have noted

on, advertising, or distributing printed material about

that their decision to offer abortion care is

abortion, arguing that it violated their rights to free

motivated by, not in spite of, their religious
beliefs.246 And it is likely that in the event

speech and free exercise of religion.90 The suit was

Roe is overturned, a new version of the

dismissed on procedural grounds.91

Clergy Consultation Service will arise to
assist patients in accessing abortion.

After Roe but before RFRA, in the 1973 case
Thus, healthcare providers, faith leaders,
and patients could use RFRA as a defense

Watkins v. Mercy Medical Center, Dr. Wilfred E.

to potential criminal prosecution for

Watkins sued a Catholic hospital for denying his

performing, coordinating, or receiving

medical staff privileges after he refused to abide

an abortion. Such defenses may become
more common even if Roe is not explicitly

by the hospital’s prohibition on sterilization and

overturned, as increasingly severe

abortion.92 Dr. Watkins claimed that the denial violated

restrictions on abortion may make it all but
impossible to access the procedure legally

his First Amendment Free Exercise rights. The Ninth

in some states, leaving illegal abortion as

Circuit ruled against him because the hospital was

the only or most affordable option.

private and constitutional claims can only be brought
against the government. (Now, however, RFRA might be

used in similar circumstances in a circuit that has found RFRA to apply in suits between private
parties.93)
Since the passage of RFRA and state mini-RFRAs, people of faith have sought to use
these laws to preserve access to reproductive healthcare. In fact, as mentioned in Section I,
the ability to use the federal RFRA to protect abortion rights was contemplated even before
the law was enacted: in the early 1990s, the U.S. Conference of Catholic Bishops opposed
RFRA on the grounds that advocates of abortion rights were using religious freedom as a
ìĬĝĦÝŌ·§ĦÝăúÒăĖƨúăĦ§Ó§ÝúĝĦƨ§ēÄĖĝăúƴĝĖÝÓÙĦĦă·ÙăăĝÄĻÙÄĦÙÄĖĦăĦÄĖùÝú§ĦÄ§ēĖÄÓú§ú·Łƚ94
Most recently, the City of Baltimore brought a RFRA claim challenging a federal
regulation promulgated by the Trump administration that prohibits doctors within the Title X
program—a federal grant program that provides individuals with family planning and related
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services—from offering their patients information about or referrals to abortion services.95
Baltimore argued that this “Gag Rule” “violates rights of religious conscience recognized by
[RFRA] by prohibiting physicians from counseling patients on comprehensive reproductive
health services even when their religious exercise requires them to engage in such counseling.”96
Interestingly, the complaint alleges that the rule violates the religious rights of doctors
who both support and oppose abortion rights. It explains that the rule burdens “health care
providers whose religious beliefs require them to inform patients of their religious views
against abortion as well as [those] whose religious beliefs require them to inform patients
of information necessary for patients to make informed decisions about their health care in
light of the importance certain faiths place on individual self-determination.”97 The complaint
also notes that the rule contains no exemption for “patients whose religious exercise would
be substantially burdened by the inability of their physician to provide honest counseling.”98
In September 2019, Baltimore’s RFRA complaint was dismissed without prejudice
by a district court judge, who found that the city had “done little more than allege
conclusory statements with no support to demonstrate any religious belief or
how it has been substantially burdened.”99

The court held that “[t]hese allegations

are insufficient to state a plausible claim that the Final Rule violates the RFRA."100
Finally, several cases brought by members of The Satanic Temple (TST) in Missouri
have sought religious exemptions under that state’s RFRA from state-mandated abortion
ĖÄĕĬÝĖÄùÄúĦĝ ĦÙ§Ħ ·ăúōÝ·Ħ ĻÝĦÙ ĦÙÄÝĖ ¶ÄòÝÄÒ Ýú ¶ă½ÝòŁ §ĬĦăúăùŁ §ú½ ĖÄĝēÄ·Ħ ÒăĖ ĝ·ÝÄú·Äƚ101
The law at issue required patients seeking an abortion to, among other things, undergo an
ultrasound at least seventy-two hours before the procedure and certify receipt of a booklet
that states “[t]he life of each human being begins at conception. Abortion will terminate the life
of a separate, unique, living human being.”102
;úƶDoe v. Greitens (later Doe v. Parson), plaintiff Mary Doe, a member of the Satanic Temple,
brought a case in Missouri state court requesting an exemption from these mandates under the
Missouri RFRA. Doe also argued that the law violated her Free Exercise rights under the First
Amendment, as well as the Establishment Clause—which requires separation of church and
state. As to the Establishment Clause argument, Doe argued that the law “unconstitutionally
fosters an excessive government entanglement with religion” as “the sole purpose of the law
is to indoctrinate pregnant women into the belief held by some, but not all, Christians that a
separate and unique human being begins at conception.”103
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 ÒĦÄĖ§ĦĖÝ§òƕĦÙÄyĬēĖÄùÄăĬĖĦăÒUÝĝĝăĬĖÝÝĝĝĬÄ½§úăēÝúÝăúÝú0Ä¶ĖĬ§ĖŁŖŔŕŝŌú½ÝúÓ
that the state law did not impose a substantial burden on Mary Doe’s religious exercise in
violation of the state RFRA, since the law did not “require a woman seeking an abortion to
read the booklet containing the objected-to [statement] much less to agree with it.”104
The Court also found that the law did not contravene the Establishment Clause.
Despite this loss, Doe’s case was successful on at least one front: during oral argument,
Missouri’s Solicitor General told the court that the challenged law did not in fact legally require
patients to undergo an ultrasound as a prerequisite for receiving an abortion. Previously, “abortion
clinics in Missouri had interpreted the law as requiring an ultrasound for the purposes of hearing
a fetal heartbeat in order for an abortion to be performed.”105 The Missouri Supreme Court relied
ăúĦÙÄyăòÝ·ÝĦăĖ1ÄúÄĖ§òƴĝĝĦ§ĦÄùÄúĦÝúŌú½ÝúÓĦÙ§ĦÝĦƱúÄÄ½úăĦ½ÄĦÄĖùÝúÄĻÙÄĦÙÄĖĖÄĕĬÝĖÝúÓ
Ms. Doe to have an ultrasound [or] to listen to the fetal heartbeat…would have constituted a
restriction on her religious freedom, for the statute imposes no such requirements.”106 This
new interpretation of the state statute, which may not have been clearly adopted by the state
absent Doe’s lawsuit, will reduce one barrier to abortion care in Missouri.
A similar challenge to the Missouri law brought on Free Exercise and Establishment Clause
grounds was initiated by a different Satanic Temple member, called Judy Doe, in federal court.107
;ú0Ä¶ĖĬ§ĖŁŖŔŕŝƕ§½ÝĝĦĖÝ·Ħ·ăĬĖĦìĬ½ÓÄ½ÝĝùÝĝĝÄ½ÙÄĖ·ò§ÝùƕŌú½ÝúÓ§ùăúÓăĦÙÄĖĦÙÝúÓĝĦÙ§Ħ
ĦÙÄ ĝĦ§ĦÄùÄúĦĝ ƱƳƤĦƥÙÄ òÝÒÄ ăÒ Ä§·Ù ÙĬù§ú ¶ÄÝúÓ ¶ÄÓÝúĝ §Ħ ·ăú·ÄēĦÝăúƴ §ú½ ĦÙ§Ħ ƳƤ§ƥ¶ăĖĦÝăú
will terminate the life of a separate, unique, living human being’ are not facially religious,”
and therefore do not violate the Establishment Clause.108 The opinion has been appealed
to the Eighth Circuit.109 TST has also threatened to challenge an Indiana law requiring the
burial or cremation of fetal remains as a violation of its members’ religious freedom.110
LGBTQ Rights
ĝÝúĦÙÄĖÄēĖă½Ĭ·ĦÝĺÄĖÝÓÙĦĝ·ăúĦÄŀĦƕĦÙÄēĬ¶òÝ·ĦăăăÒĦÄú·ăúō§ĦÄĝƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲĻÝĦÙ
opposition to LGBTQ rights and marriage equality, despite the fact that people of faith hold a wide
variety of views about sex, sexuality, and marriage, and many people of faith identify as LGBTQ.
Several commentators have noted the media’s tendency to overlook LGBTQ people of faith,111
and one study of mainstream media articles about LGBTQ issues found that “[t]hree out of four
ăÒĦÙÄùÄĝĝ§ÓÄĝĻÝĦÙĝăùÄĖÄòÝÓÝăĬĝÝ½ÄúĦÝŌ·§ĦÝăúĻÄĖÄ·ăùùĬúÝ·§ĦÄ½¶ŁēÄăēòÄ§ÒŌòÝ§ĦÄ½
with faith groups that have formal church policy, religious decrees or traditions opposing the
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rights of LGBT people.”112ÙÄĝĦĬ½Ł·ăú·òĬ½Ä½ĦÙ§Ħ§ƱƳÓ§ŁĝĺÄĖĝĬĝĖÄòÝÓÝăúƴÒĖ§ùÄÝĝēĖÄĝÄúĦ
in the news” and that when media “use religious sources in news stories on LGBT issues, they
tend to choose sources from more conservative Christian backgrounds – sources who voice
negative messages about LGBT people and their rights. Conversely, pro-gay sources, or openly
M1ēÄăēòÄƖ§ĖÄēĖÄ½ăùÝú§úĦòŁēĖÄĝÄúĦÄ½ĻÝĦÙăĬĦ§úŁĖÄòÝÓÝăĬĝ§ÒŌòÝ§ĦÝăúúăĦÄ½ÝúĦÙÄĝĦăĖŁƚƲ113
Not every religious liberty litigant has opposed LGBTQ rights, however. Before the Supreme
Court case Obergefell v. Hodges established a constitutional right to marry for same-sex
couples,114 a group of interfaith clergy whose faith instructed that same-sex couples should
¶Ä §òòăĻÄ½ Ħă ù§ĖĖŁƕ §ú½ ùÄù¶ÄĖĝ ăÒ ĦÙÄÝĖ ·ăúÓĖÄÓ§ĦÝăúĝ ĻÙă ĻÝĝÙÄ½ Ħă ù§ĖĖŁƕ ŌòÄ½ § ĝĬÝĦ
arguing that a North Carolina law that criminalized performing a same-sex marriage violated
their religious beliefs and practices.115 This case, General Synod of the United Church of Christ
v. Reisinger, was argued under the Free Exercise Clause, as the federal RFRA does not apply to

Nancy Petty. Courtesy of Campaign for Southern Equality.

“North Carolina’s ban on marriage equality has placed a burden on my
ability to minister to all of my congregants as equals. It violates my
belief that all people are created equal and that God blesses all of our
faithful relationships.”
~Rev. Nancy Petty, United Church of Christ v. Reisinger claimant
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state law and North Carolina has not passed a state RFRA. Obergefell was decided before the
case could be fully litigated.
In a recent law review article, “The Case of the Religious Gay Blood Donor,” Professor
Brian Soucek argues that RFRA could be used to challenge the U.S. Food and Drug
Administration’s prohibition on blood donations from sexually active men who have sex
with men. Such a case could be initiated by a man who is religiously obligated to donate
blood, but is prohibited from doing so. He posits that such a case “would either produce a
major victory for gay rights or, as likely, would force courts to clarify and curtail some of the
most controversial aspects of recent, mostly conservative, religious freedom efforts.”116
;úĦÄĖÄĝĦÝúÓòŁƕĦÙÄÝú·òĬĝÝăúăÒēĖăĦÄ·ĦÝăúĝÒăĖM1qƪ§ÒŌĖùÝúÓÒ§ÝĦÙēĖ§·ĦÝĦÝăúÄĖĝÙÄòēÄ½Ħă
ēĖÄĺÄúĦĦÙÄÄú§·ĦùÄúĦăÒ§¶Ėă§½ĖÄòÝÓÝăĬĝÄŀÄùēĦÝăú¶ÝòòăĖÝÓÝú§òòŁÝúĦÄú½Ä½Ħă¶ÄúÄŌĦĖÄòÝÓÝăĬĝ
·ăúĝÄĖĺ§ĦÝĺÄĝƚÙÄ0ÝĖĝĦùÄú½ùÄúĦÄÒÄúĝÄ·ĦĻ§ĝŌĖĝĦēĖăēăĝÄ½ÝúăúÓĖÄĝĝÝúŖŔŕřƕ§ú½
its original text explicitly protected only the religious beliefs that marriage is “the union of one
man and one woman,” and that sex should only take place within such a marriage. Possibly out
of concern that this could violate the Establishment Clause by advancing a particular religious
belief about marriage, a later version of the bill added protections for the belief that marriage
is “the union of one man and one woman, or two individuals as recognized under Federal law.”
In response to this change, some religious right groups pulled their support for the bill.117
Economic Justice
Providing food and shelter to the poor has long been a way for many faith practitioners
and religious institutions to act out their religious beliefs. In fact, almost every faith tradition has
providing aid to the poor or needy as one of its central tenets.118 In the face of health, zoning,
and other laws and policies that regulate such forms of charity, faith leaders and churches have
relied extensively on religious liberty laws to defend their faith-based practices on behalf of
people who are poor, hungry, and/or homeless.119 Several of these claims have succeeded under
the Free Exercise Clause of the federal and state constitutions as well as the federal and state
RFRAs.
In 1983, prior to the passage of RFRA, a Lutheran church in Hoboken, New Jersey successfully
relied on the federal Free Exercise Clause to prevent the municipality from shuttering the church’s
homeless shelter under its zoning laws. In ruling in the church’s favor, a county judge held that “[i]n
view of the centuries old church tradition of sanctuary for those in need of shelter and aid, St. John’s
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and its parishioners in sheltering the homeless are engaging in the free exercise of religion.”120
It then held that Hoboken could not use its zoning authority to prohibit that religious exercise.121
In 1994, a federal district court found a Presbyterian church’s food distribution program
to be protected religious exercise, calling it “a form of worship akin to prayer” and noting that
“the concept of acts of charity as an essential part of religious worship is a central tenet of all
major religions.”122 The court further held that a zoning board decision which would prevent the
church from creating such a program at their new location substantially burdened its right to
free exercise of religion in violation of the First Amendment and RFRA.
Other successful religious liberty claims brought by faith-based institutions in support of
their efforts to feed the hungry or shelter the homeless include a Richmond, Virginia parish
that won the right to run a “Meal Ministry” under RFRA;123 a New Orleans church that defended
its soup kitchen from closure using religious liberty protections in the federal and Louisiana
constitutions;124 a Fort Lauderdale homelessness advocate who convinced a trial judge that the
Florida RFRA required the city to provide him with an alternative site for his food distribution
program;125 a New York City church that relied on the Free Exercise Clause to obtain a permanent
injunction preventing the City from dispersing homeless persons sleeping on the Church’s
property;126 a Washington State church that forced the city of Woodinville to consider its
permit request to host a tent city under the state constitution;127 ministries in Dallas that won
exemptions from food safety regulations under the Texas RFRA to serve food to the homeless;128
Philadelphia churches that won an injunction under the Pennsylvania RFRA preventing the

“You are taught at an
early age to take care
of your neighbor and
be a good Samaritan
and help those in
need.”
Joan Cheever. Photograph by/courtesy of David

~ Joan Cheever, Founder of The Chow

Martin Davies.

Train in San Antonio
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city from enforcing its ban on food distribution in public parks;129 and a woman in Texas—Joan
Cheever—who used the threat of a state RFRA suit to pressure the city of San Antonio into
allowing her to serve free food from a non-permitted vehicle called the “Chow Train.”130
Not all claims have succeeded, however.131 In 2010, for example, the Eleventh Circuit
found that a local regulation that placed limits on a religious organization’s food distribution
program did not violate the Florida RFRA.132 yēÄ·ÝŌ·§òòŁƕ ÝĦ ÙÄò½ ĦÙ§Ħ ĦÙÄ ĖÄÓĬò§ĦÝăú ½Ý½ úăĦ
impose a burden on the organization’s free exercise of religion, because it did “not forbid the
Church and its members from engaging in their religious exercise; at most, the Ordinance
imposes some inconvenience by requiring relocation outside the District.”133 While the court
acknowledged that moving a food distribution program outside the downtown park district
“might result in some extra transit time for the Church’s members,” it determined that
ƱúÄÄ½ÝúÓ Ħă ĦĖ§ĺÄò ĝăùÄ ÄŀĦĖ§ ½ÝĝĦ§ú·Ä Ýĝ ÝúĝĬÒŌ·ÝÄúĦ Ħă ÄĝĦ§¶òÝĝÙ § ĝĬ¶ĝĦ§úĦÝ§ò ¶ĬĖ½ÄúƚƲ134
While not universally successful, reliance on religious liberty laws to protect soup kitchens,
homeless shelters, and similar programs has been one of the most effective uses of these laws
outside of the Christian right context.
Religious Drug Use
From the ceremonial consumption of wine by Catholics and Jews to the use of peyote during
Native American religious ceremonies, the use of psychoactive substances within spiritual
practice is common to many faith traditions, notwithstanding laws that regulate or prohibit their
ingestion. Yet despite the fact that RFRA was enacted in response to the Supreme Court’s 1990
decision in Employment Division v. Smith—a case involving the religious use of an otherwise
illegal substance—requests for RFRA exemptions from criminal drug laws have been almost
universally unsuccessful.
The notable exception to this trend is1ăúŇ§òÄĝĺƚ_ÄúĦĖă"ĝēßĖÝĦ§ÄúÄŌ·ÄúĦÄúÝ³ă½ă
Vegetal,135 an early RFRA case in which the Supreme Court granted a religious exemption from the
Controlled Substances Act to a church that engaged in ritual use of hoasca, a hallucinogenic tea.
The Court held that exempting the small number of church members from the law criminalizing
hoasca would not undermine the government’s overall interest in preventing the sale of illegal
drugs.136 Notably, the Court ruled that the government could not rely on a “slippery slope”
argument in denying a RFRA exemption. It explained, “[t]he Government’s argument echoes
the classic rejoinder of bureaucrats throughout history: If I make an exception for you, I’ll have
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Hoasca brewing. oÙăĦăÓĖ§ēÙ¶ŁēăòòăĺÝ§ōÝ·ïĖƚ

“The communion with Hoasca creates an enhanced state of
consciousness, capable of amplifying one’s perception of his/her
essentially spiritual nature, bringing about positive development in
the moral and intellectual aspects of a human being.”
ǇyĦ§ĦÄùÄúĦăÒÄúĦĖă"ĝēßĖÝĦ§ÄúÄŌ·ÄúĦÄúÝ³ă½ăÄÓÄĦ§ò

to make one for everybody, so no exceptions. But RFRA operates by mandating consideration,
Ĭú½ÄĖ ĦÙÄ ·ăùēÄòòÝúÓ ÝúĦÄĖÄĝĦ ĦÄĝĦƕ ăÒ Äŀ·ÄēĦÝăúĝ Ħă ƳĖĬòÄƤĝƥ ăÒ ÓÄúÄĖ§ò §ēēòÝ·§¶ÝòÝĦŁƚƴƲ137
The Court’s holding in O Centro, however, has not appeared to help other religious
practitioners gain exemptions from criminal drug laws. Claimants ranging from Rastafarians
to practitioners of Native American religions to new religious groups like the “First Church
of Cannabis” have been denied RFRA exemptions from laws criminalizing the possession
and distribution of marijuana on a variety of grounds. In a few cases, claimants were judged
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to be insincere, or motivated by money rather than religious faith.138 In other cases, judges
found no substantial burden on a claimant’s religious belief, arguing that marijuana use or
distribution is not actually required by the claimant’s religion139 (notably, in Hobby Lobby, the
Supreme Court deferred almost entirely to the plaintiffs on the question of whether requiring
contraceptive coverage in their employee health plans imposed a substantial burden on the
business’s religious beliefs).140 Still other judges have ruled that, even if there is a substantial
burden on the claimant’s sincere exercise of religion, prosecuting even a single individual’s
personal marijuana use is narrowly tailored to advancing a compelling government interest.141
This determination is somewhat absurd in light of the holding of Gonzales v. O Centro Espírita,
which found that exempting an entire religious group from the prohibition of a hallucinogenic
drug (albeit a drug far less popular than marijuana) would not undermine any compelling
government interest. These cases have all been decided by lower courts; should another RFRA
claim involving drug use be taken up by the Supreme Court, it is not obvious how the Court
would rule.
Harm Reduction Services
In addition to faith practitioners who use controlled substances, other people of faith feel
called upon to minister and provide services to people who use drugs. In 2018, a group of people
in Philadelphia, including the president of a seminary and a church evangelist, founded an
organization called Safehouse whose mission “is to save lives by providing a range of overdose

“At the core of our faith is the
principle that preservation of
human life overrides any other
considerations. As witnesses
to great losses of life in our
community, we are compelled
by our religious beliefs to take
action to save lives.”
~ Letter from Safehouse directors to a
Ronda Goldfein, Vice President of the Board of

federal prosecutor

Directors of Safehouse.
Photograph by Natalie Piserchio.
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prevention services.”142 The group has been engaged in efforts to open a safe injection site,
where drug users would be able to bring in controlled substances purchased elsewhere to
use under the supervision of trained staff, who could provide them with medical assistance if
necessary as well as referrals for drug treatment. The organization’s website states that the
ƱòÄ§½ÄĖĝ§ú½ăĖÓ§úÝŇÄĖĝăÒy§ÒÄÙăĬĝÄƶ§ĖÄùăĦÝĺ§ĦÄ½¶ŁĦÙÄƶIĬ½ÄăƪÙĖÝĝĦÝ§ú¶ÄòÝÄÒĝƶÝúÓĖ§ÝúÄ½Ýú
ĬĝƶÒĖăùƶăĬĖĖÄòÝÓÝăĬĝĝ·ÙăăòÝúÓƕăĬĖ½ÄĺăĬĦÒ§ùÝòÝÄĝ§ú½ăĬĖēĖ§·ĦÝ·ÄĝăÒƶĻăĖĝÙÝēƚĦĦÙÄ·ăĖÄăÒ
ăĬĖÒ§ÝĦÙÝĝĦÙÄēĖÝú·ÝēòÄĦÙ§ĦēĖÄĝÄĖĺ§ĦÝăúăÒÙĬù§úòÝÒÄăĺÄĖĖÝ½Äĝƶ§úŁăĦÙÄĖ·ăúĝÝ½ÄĖ§ĦÝăúĝƚƲ143
;ú 0Ä¶ĖĬ§ĖŁ ŖŔŕŝƕ ĦÙÄ ÒÄ½ÄĖ§ò ÓăĺÄĖúùÄúĦ ŌòÄ½ § ·ÝĺÝò ĝĬÝĦ §Ó§ÝúĝĦ y§ÒÄÙăĬĝÄ ĝÄÄïÝúÓ
a judicial declaration that its attempt to open a safe injection site violated the Controlled
Substances Act (CSA).144 Safehouse’s board members responded by arguing that the lawsuit
violated their religious liberty under RFRA. They explained that their “religious beliefs obligate
them to take action to save lives in the current overdose crisis, and thus to establish and run
Safehouse in accordance with these tenets.”145yēÄ·ÝŌ·§òòŁƕĦÙÄŁƱ¶ÄòÝÄĺÄĦÙ§ĦĦÙÄēĖăĺÝĝÝăú
of overdose prevention services effectuates their religious obligation to preserve life, provide
shelter to our neighbors, and to do everything possible to care for the sick.”146 By pressuring the
board to cease its efforts to open a safe injection site, the government’s suit, Safehouse argued,
burdens their religious exercise and is not necessary to any compelling government interest. The
Department of Justice has aggressively disputed Safehouse’s claim, arguing that the founders’
“true motivation is socio-political or philosophical—not religious—and thus not protected by
RFRA.”147 In October 2019, the district court ruled, without considering the organization’s RFRA
claim, that “there is no support for the view that Congress meant to criminalize projects such
as that proposed by Safehouse.”148 The government has promised to appeal.149
Similarly, Jesse Harvey, a peer addiction recovery coach in Maine, founded the Church of
Safe Injection in October 2018. The Church of Safe Injection is a non-denominational, interfaith
religious organization whose mission, according to its website, is “to spread the gospel of
harm reduction, to serve the least among us, and to support the well-being of marginalized
communities.”150 The church holds the “sincere religious belief that People Who Use Drugs
(PWUD) should not die preventable deaths,” and its members consider it their moral obligation
to minister to and serve this population.151 To that end, church members act on their faith by
distributing Naloxone (an overdose reversal medication), sterile needles, sterile water, rubber
tourniquets, alcohol swabs, fentanyl testing strips, food, hand warmers, and other materials to
people who use drugs, as a means of reducing overdose deaths and the transmission of HIV/
AIDS and other illnesses. Harvey has stated publicly that the church will be applying for an
exemption from federal drug statutes under RFRA so that it can open a safe injection site.152
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Jesse Harvey. Photograph by/courtesy of Yoon S. Byun.

“If syringes had been around in Jesus’ day, He would have supported
safe injection, and He would have made sure that the people He hung
out with had access to sterile supplies.”
~ Jesse Harvey, Founder of the Church of Safe Injection

1ăĺÄĖúùÄúĦyĬĖĺÄÝòò§ú·ÄƕoĖăŌòÝúÓƕǡÝĝ·ĖÝùÝú§ĦÝăú
RFRA and the Free Exercise Clause have occasionally been deployed as a means of
·Ù§òòÄúÓÝúÓÓăĺÄĖúùÄúĦĝĬĖĺÄÝòò§ú·Ä§ú½ēĖăŌòÝúÓăÒUĬĝòÝùĝƚr§ĦÙÄĖĦÙ§úĖÄĺăòĺÝúÓ§ĖăĬú½
§ĝēÄ·ÝŌ·ĖÄòÝÓÝăĬĝēĖ§·ĦÝ·ÄƕĦÙÄĝÄ·ò§ÝùĝĝÙ§ĖÄĦÙÄ·ăùùăúĦÙÄùÄăÒĬĝÝúÓĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁ
arguments to challenge government laws, policies, and practices—particularly within the criminal
justice, counter-terrorism, and immigration contexts—that target Muslims. For example, Tanvir v.
Tanzin153 involves a claim by several Muslim men who refused to become FBI informants because
doing so would have contradicted their religious beliefs. In response to their refusal, the federal
government retaliated against them by having their names placed on the government’s “No Fly
List”—a list created by the FBI’s Terrorist Screening Center that severely limits people’s ability to
leave or return to the U.S. The men argued that this constituted government punishment for acting
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on their religious beliefs, and therefore violated
RFRA. In May 2018, the Second Circuit allowed the
case to proceed, though this procedural decision
has been appealed to the Supreme Court and no
substantive RFRA decision has yet been made.154
In Hassan v. City of New York,155 a group of
Muslim people and organizations brought a lawsuit
arguing that a secret police program that monitored
Muslims in and around New York City violated
their religious liberty under the First Amendment.
The program included the placement of cameras
ăĬĦĝÝ½Ä ùăĝĕĬÄĝ §ú½ Ĭú½ÄĖ·ăĺÄĖ ăÒŌ·ÄĖĝ ĦÙ§Ħ
infiltrated—without any indication of criminal
activity—Muslim houses of worship, student
Litigants Awais Sajjad, Jameel
Algibhah, and Naveed Shinwari
from Tanvir v. Tanzin. Photograph
by Ibraham Qatabi/courtesy of the
Center for Constitutional Rights.

organizations, and businesses. The plaintiffs
argued that this intense surveillance violated their
constitutional right to free exercise of religion by
chilling their religious activity. They explained, for
example, that mosques had noted a decline in
attendance during the police program as “their
congregants can no longer worship freely knowing

that law-enforcement agents or informants are likely in their midst.”156 Another organization
stated it had “changed its religious and educational programming to avoid controversial topics
likely to…attract additional NYPD attention.”157 The parties eventually settled outside of court.158
Other lawsuits in this vein, all of which have been unsuccessful, include religious liberty
challenges to: the government’s practice of extensively questioning Muslim Americans about
their religious beliefs as they enter the country;159 government border stops of everyone who
had attended an Islamic conference in Canada in 2004;160 and the detention of two Muslim men
following trips to Saudi Arabia and Morocco.161 A Free Exercise Clause and RFRA challenge to
an FBI surveillance program targeting Muslims in California is ongoing.162 In addition, following
the enactment of President Trump’s Executive Order barring immigration from certain Muslimmajority countries (the “travel ban” or “Muslim ban”), several people and groups brought lawsuits
challenging the ban on a number of grounds, including RFRA.163 However, the Supreme Court
did not address these RFRA claims when it upheld the ban in Trump v. Hawaii in 2018.164
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Environmental Justice
While some sacred spaces take the form of a church, temple, or other building, natural
structures such as rivers, mountains, or forests are also considered holy by some faith traditions.
In particular, holy sites are an important part of many Native American religions.165 As these
spaces have faced rapidly increasing public and private development, pollution, and other
threats over the past several decades, faith communities have repeatedly sought to protect
them through the use of religious liberty litigation.
In the 1988 case Lyng v. Northwest Indian Cemetery Protective Association, 166
three tribes in California—the Yurok, Karok, and Tolowa—challenged the federal government’s
plan to construct a road through the Six Rivers National Forest, a holy site essential to their
religious practice. The Court held that while the government’s action undoubtedly burdened
the tribes’ free exercise of religion, it did not constitute the type of burden prohibited by
the Free Exercise Clause, because it did not place any legal demands or prohibitions on the
tribes’ own religious actions or activities. The Court stated that while the road “would interfere
ĝÝÓúÝŌ·§úĦòŁĻÝĦÙēĖÝĺ§ĦÄēÄĖĝăúĝƴ§¶ÝòÝĦŁĦăēĬĖĝĬÄĝēÝĖÝĦĬ§òÒĬòŌòòùÄúĦ§··ăĖ½ÝúÓĦăĦÙÄÝĖăĻú
religious beliefs,” it would not coerce the tribes “into violating their religious beliefs; nor would
[it] penalize religious activity.”167
Despite the fact that Lyng and other pre-RFRA environmental Free Exercise claims were
unsuccessful, Native American individuals and tribes and other religious practitioners have
continued to use religious exemption claims
in an effort to protect sacred or holy land,168
or fend off environmental degradation. The
Supreme Court has yet to explicitly adopt the
holding of Lyng—limiting a “substantial burden”
to instances when the government coerces
religious practitioners to change their own
behavior—in the RFRA context, though several
lower courts have done so, limiting tribes’ ability
Protest of the proposed G-O road

to use RFRA to protect sacred sites.169

through the Six Rivers National Forest.
Courtesy of Northcoast Environmental
Center.

For example, in Navajo Nation v. U.S.
Forest Service,170

the Navajo Nation, Hopi

ĖÝ¶Äƕ§ú½úĬùÄĖăĬĝăĦÙÄĖĦĖÝ¶Äĝ§ú½úăúēĖăŌĦ
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Criticism of Lyng
The reasoning of Lyng has been criticized by many
scholars and advocates. For example, Michael McNally,

organizations brought a lawsuit arguing, among
other things, that the Forest Service’s decision
to authorize the use of recycled wastewater to

author of several books on Native American religious

ù§ïÄ§ĖĦÝŌ·Ý§òĝúăĻÒăĖ§·ăùùÄĖ·Ý§òĝïÝĖÄĝăĖĦ

practice, has argued that the court’s reference to

located in a national park considered sacred

Ýú½ÝĺÝ½Ĭ§òƱĝēÝĖÝĦĬ§òÒĬòŌòòùÄúĦƲĻ§ĝĖăăĦÄ½Ýú§ò§·ï
of understanding and respect for the tribes’ religious

by the tribes violated their rights under RFRA.

beliefs, and the “romanticized view that Native

The Ninth Circuit, relying on Lyng, disagreed,

Americans, particularly when it comes to sacred land,

ruling that the Forest Service’s actions did not

are spiritual, not religious.”247
Similarly, Alex Tallchief Skibine, a law professor and
member of the Osage Tribe, said the opinion “seem[ed]

impose a “substantial burden” on the tribes: “[l]
ÝïÄ ĦÙÄ ;ú½Ý§úĝ Ýúƶ LyngƕƲƶ ĦÙÄ ·ăĬĖĦ Äŀēò§ÝúÄ½ƕ

to equate Indians’ religious exercises at sacred sites

“the Plaintiffs here challenge a government-

with Western yoga-like practices…portray[ing] Native

sanctioned project, conducted on the

religious activities at sacred sites as only about spiritual
peace of mind.”248 In fact, he explains, the “importance

government’s own land, on the basis that the

of sacred sites to Indian tribes and Native practitioners

ēĖăìÄ·ĦĻÝòò½ÝùÝúÝĝÙĦÙÄÝĖĝēÝĖÝĦĬ§òÒĬòŌòòùÄúĦƚƲ;Ħ

is less about individual spiritual development and more

held that RFRA cannot be interpreted to require

about the continuing existence of Indians as a tribal
people.”249
In his dissent, Justice William J. Brennan decried

the government to change its own activities so
as to advance or protect particular religious

the “cruelly surreal” result of the opinion, that

practices. In 2009, the Supreme Court declined

“governmental action that will virtually destroy a

to hear an appeal.171

ĖÄòÝÓÝăúÝĝúÄĺÄĖĦÙÄòÄĝĝ½ÄÄùÄ½úăĦĦăƳ¶ĬĖ½ÄúƴĦÙ§Ħ
religion.”250

Religious freedom was also an integral

ē§ĖĦ ăÒ ĦÙÄ ùĬòĦÝŁÄ§Ė ŌÓÙĦ ăĺÄĖ ĦÙÄ ·ăúĝĦĖĬ·ĦÝăú ăÒ ĦÙÄ §ïăĦ§ ··Äĝĝ oÝēÄòÝúÄ ƦoMƧ Ýú
the Standing Rock Indian Reservation. In Standing Rock Sioux Tribe v. U.S. Army Corps of
Engineers,172V§ĦÝĺÄùÄĖÝ·§úĦĖÝ¶ÄĝŌòÄ½§r0rùăĦÝăúĦăĝĦăēĦÙÄōăĻăÒăÝòĦÙĖăĬÓÙĦÙÄ
pipeline, which ran under the bed of Lake Oahe. They argued that the presence of oil would
render water in the lake unsuitable for use in religious practices, as some of the plaintiffs
¶ÄòÝÄĺÄ½ ĦÙ§Ħ ĦÙÄ ăÝò Ļ§ĝ ƱĦÙÄ ÒĬòŌòòùÄúĦ ăÒ § M§ïăĦ§ ēĖăēÙÄ·Ł ăÒ § ò§·ï yú§ïÄ ĦÙ§Ħ ĻăĬò½
be coiled in the Tribe’s homeland and which would harm ... [and] devour the people.”173
ÙÄ ƚƚ ÝĝĦĖÝ·Ħ ăĬĖĦ ½ÄúÝÄ½ ĦÙÄ ·ò§Ýùƕ Ōú½ÝúÓ ĦÙ§Ħ ĦÙÄ ĦĖÝ¶Ä Ù§½ Ļ§ÝĦÄ½ Ħăă òăúÓ Ħă ¶ĖÝúÓ
it.174 The court additionally found that Lyng applied, and the tribes could not use RFRA to
protect holy land.175 The plaintiff’s appeal was dismissed by the circuit court in 2017.176
ÙÝòÄ ù§úŁ ăÒ ĦÙÄ ùăĝĦ ĝÝÓúÝŌ·§úĦ ĖÄòÝÓÝăĬĝ òÝ¶ÄĖĦŁ ·ò§Ýùĝ Ýú ĦÙÄ ÄúĺÝĖăúùÄúĦ§ò ìĬĝĦÝ·Ä
context have been brought by Native American claimants, a few have been brought by
Christian practitioners. In Adorers of the Blood of Christ v. Federal Energy Regulatory
Commission,177 a group of Catholic nuns challenged a government agency’s order granting a
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Photograph by/courtesy of Robert Wilson.

“Clean, pure water is an essential part of the Lakota way of life that
Creator has taught us. Clean, pure water is necessary for the rites and
sacraments that comprise our religion.”
ǇyĦÄĺÄú§ú·ÄƕÙÄŁÄúúÄrÝĺÄĖyÝăĬŀĖÝ¶§ò7ÝĝĦăĖÝ·oĖÄĝÄĖĺ§ĦÝăú_ÒŌ·ÄĖ
private company an easement to construct a natural gas pipeline through the nuns’ property.
The nuns explained that their “religious practice includes protecting and preserving creation,
which they believe is a revelation of God.”178 For example, their complaint noted that they
“exercise their religious beliefs by, inter alia, caring for and protecting the land they own as
well as actively educating and engaging on issues related to the environment, including the
current and future impact on the Earth caused by global warming as the result of the use of
fossil fuels.”179 Thus, forcing the Adorers to use their land to accommodate a fossil fuel pipeline
“places a substantial burden on [their] exercise of religion” in violation of RFRA. 180 The nuns
lost on procedural grounds, and in 2019 the Supreme Court declined to hear their appeal.181
52

Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right

Members of the Adorers of the Blood of Christ and their supporters. Photograph by/
courtesy of Dave Parry, Outside the Image.

“As religious women of the Catholic Church, our faith impels us to
stand up when the principles we hold sacred are compromised on the
very land that is ours…This is not a political statement but a spiritual
stand as people of faith.”
~ Sister Janet McCann, Adorers of the Blood of Christ (wearing a red scarf)

In Gelburd v. Christiansen,182 §ÙĖÝĝĦÝ§ú½ă·ĦăĖŌòÄ½§·ăùēò§ÝúĦ§Ó§ÝúĝĦĦÙÄƚyƚ0ăĖÄĝĦ
Service after he was prevented from providing medical assistance to a woman protesting the
construction of a pipeline through a national forest in Virginia. The protester was occupying
§ĝù§òòēă½§Ħăē§ēăòÄÝúĦÙÄÒăĖÄĝĦƕ§ú½ĦÙÄ0ăĖÄĝĦyÄĖĺÝ·ÄĻ§ĝĝÄÄïÝúÓĦăōĬĝÙÙÄĖăĬĦ¶Ł
cutting off her access to food, water, communication, and medical care. After hearing about
the protester, Dr. Gelburd “attempted to reach her and conduct a medical examination of her to
determine whether she…require[d] attention and treatment,” but was stopped by Forest Service
employees.183 As he explained in his legal complaint, Dr. Gelburd’s actions were motivated by
his religious beliefs, which “compel him to use his knowledge and skills as a physician to assist
persons in need of medical assistance, particularly the poor and disadvantaged.”184 In preventing
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him from administering care, Dr. Gelburd argued that the government was burdening his religious
exercise in violation of RFRA and the Free Exercise Clause. He withdrew the lawsuit after the
woman ended her protest.185
While rarely successful, religious liberty claims have consistently been used as a legal tool,
both before and after the passage of RFRA, to challenge environmental destruction, including
the destruction of holy sites.
Conscientious Objection & Anti-War Activism
Many religious practitioners, most prominently Quakers, have religious objections to
participation in violence and war. As mentioned in the religious liberty timeline above, laws
exempting conscientious objectors (those who oppose serving in the armed forces for religious
or conscience-based reasons) from military service are some of the most longstanding religious
exemption laws in the U.S.186 The current Selective Service requirements mandate that
conscientious objectors who are drafted perform some alternative form of public service—
unlike exemptions that permit religious objectors to disregard a law or policy entirely.187
Not all people of faith are covered by existing conscientious objector laws, however.
In 1971, the Supreme Court held that those who had religious objections to serving in the
Vietnam War—but not all wars—were not entitled
to an exemption from military service under the
Military Selective Service Act.188 Further, the
Court held that the Free Exercise Clause did not
mandate that such objectors be exempted from
service. In rejecting a constitutional exemption for
ĦÙăĝÄ ăēēăĝÄ½ ĝēÄ·ÝŌ·§òòŁ Ħă ĦÙÄ ÝÄĦú§ù §Ėƕ
the Court held that there existed “governmental
ÝúĦÄĖÄĝĦĝăÒ§ïÝú½§ú½ĻÄÝÓÙĦĝĬÒŌ·ÝÄúĦĦăìĬĝĦÝÒŁ
under the Free Exercise Clause the impact of
the conscription laws on those who object to
particular wars.”189yēÄ·ÝŌ·§òòŁƕĦÙÄăĬĖĦēăÝúĦÄ½
to “the Government’s interest in procuring the
manpower necessary for military purposes.”190
Courtesy of Religion News Service.
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Two other important cases of the Vietnam era were more favorable to religious
objectors. In United States v. Seeger191 and Welsh v. United States,192 the Supreme Court
ruled that persons with nontraditional religious beliefs—including those who did not
even describe their beliefs as “religious”—could be entitled to a religious exemption
under the Selective Service Act. The Court noted that this construction of the Act
“embraces the ever-broadening understanding of the modern religious community.”193
yăùÄ·ăúĝ·ÝÄúĦÝăĬĝă¶ìÄ·ĦăĖĝ§ĖÄăēēăĝÄ½úăĦăúòŁĦăŌÓÙĦÝúÓĻ§Ėĝƕ¶ĬĦĦăē§ŁÝúÓĦ§ŀÄĝ
that will be used to support the military. Those who object to paying for wars, however, have not
ĝĬ··ÄÄ½Ä½ÝúÓ§ÝúÝúÓĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúĝĬú½ÄĖĦÙÄ0ĖÄÄ"ŀÄĖ·ÝĝÄò§ĬĝÄăĖr0rƚo§·ÝŌĝĦĝ
who have argued that their religious beliefs permit them to withhold or divert all or part of their
tax payments have consistently lost in court.194 In Adams v. C.I.R.,195 for example, a devout
Quaker stated that she “sincerely believes that participation in war is contrary to God’s will,
and hence, that the payment of taxes to fund the military is against the will of God.”196 She
therefore “declared herself exempt from taxation, so no federal income tax would be withheld
from her pay.”197 The Third Circuit denied her claim, holding that granting an exemption would
be impossible because of the “practical need of the government for uniform administration of
Ħ§ŀ§ĦÝăúƕÓÝĺÄúē§ĖĦÝ·Ĭò§ĖòŁ½ÝÒŌ·ĬòĦēĖă¶òÄùĝĻÝĦÙ§½ùÝúÝĝĦĖ§ĦÝăúĝÙăĬò½Äŀ·ÄēĦÝăúĝăúĖÄòÝÓÝăĬĝ
grounds be carved out by the courts.”198
Finally, some religious practitioners’ anti-war beliefs require them to do far more than refrain
ÒĖăùŌÓÙĦÝúÓÝúƕăĖŌú§ú·Ý§òòŁĝĬēēăĖĦÝúÓƕĻ§ĖĝƚyăùÄēÄăēòÄăÒÒ§ÝĦÙƨùÄù¶ÄĖĝăÒĦÙÄÙÝĝĦăĖÝ·
“Peace Churches” (including Quakers and Mennonites), as well as Catholics, Jews, and many
other religious practitioners—have been motivated by their beliefs to engage in anti-war protest
and organizing. While there was some anti-war activity during WWI and WWII, the Vietnam War
was a particularly active time for such religiously motivated protest.
In the late 1960s and early 70s, those opposed to the Vietnam War, including many priests,
reverends, brothers, nuns, and other people of faith, participated in dozens of draft board raids
ÝúĻÙÝ·Ùē§ĖĦÝ·Ýē§úĦĝÄúĦÄĖÄ½ÓăĺÄĖúùÄúĦăÒŌ·Äĝ§ú½½ÄĝĦĖăŁÄ½yÄòÄ·ĦÝĺÄyÄĖĺÝ·ÄĖÄ·ăĖ½ĝƚ199
In 1968, for instance, a group of nine Catholics, including six current or former priests, brothers,
ăĖúĬúĝƕĝÄÝŇÄ½ĝÄĺÄĖ§òÙĬú½ĖÄ½½Ė§ÒĦĖÄ·ăĖ½ĝÒĖăù§yÄòÄ·ĦÝĺÄyÄĖĺÝ·ÄăÒŌ·ÄÝú§ĦăúĝĺÝòòÄƕ
Maryland and burned them with homemade napalm.200 After burning the records they held
hands and recited the Lord’s Prayer.201 Two of the nine were, at the time, on bail after having
¶ÄÄú§ĖĖÄĝĦÄ½ĦÙÄēĖÄĺÝăĬĝŁÄ§ĖÒăĖÄúĦÄĖÝúÓ§½Ė§ÒĦ¶ă§Ė½ăÒŌ·ÄÝú§òĦÝùăĖÄƕ½ÝĝĦĖÝ¶ĬĦÝúÓÝ¶òÄĝƕ
and pouring blood on draft records.202
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The Milwaukee Fourteen burning draft records. Courtesy of Jim Forest.

“It seemed to me one of the tragedies of history that Christians, since
the age of Constantine, had rarely put their obedience to Christ ahead
of their obedience to the state.”
~Jim Forest, member of the Milwaukee Fourteen (fourth from left)

Other draft board raid participants during this period included the “Milwaukee Fourteen”
(including six Catholic clergymembers and a minister of the Church of Scientology), who held a
religious service and recited from the Gospels of John and Luke while burning draft records;203
ĦÙÄ Ʊƚƚ VÝúÄƲ ƦÝú·òĬ½ÝúÓ ŌĺÄ ēĖÝÄĝĦĝ §ú½ ĦĻă úĬúĝƧƕ ĻÙă ¶ĖăïÄ ÝúĦă §ú½ ēăĬĖÄ½ ¶òăă½
ăú ăÒŌ·Ä ŌòÄĝ §Ħ ĦÙÄ ăĻ ÙÄùÝ·§ò ăùē§úŁƕ § ĻÄ§ēăúĝ ù§úĬÒ§·ĦĬĖÄĖƟ204 the “Camden
Twenty-eight” (including four Catholic priests, a Lutheran minister, and 23 Catholic
laypeople);205

the “Chicago Fifteen” (including two priests);206 the “New York Eight”

(including three priests);207 and the “Boston Eight” (including two priests and a nun).208
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 úĬù¶ÄĖ ăÒ ĦÙÄĝÄ Ė§Ý½ĝ ĖÄĝĬòĦÄ½ Ýú ÙÝÓÙƪēĖăŌòÄ ĦĖÝ§òĝƚ ÙÝòÄ ĦÙÄ ½Ė§ÒĦ ¶ă§Ė½ Ė§Ý½ÄĖĝ ½ă
not appear to have raised a legal defense explicitly based on the Free Exercise Clause, they
defended their actions in several cases by explaining that they had acted out of sincere
religious conviction, and in accordance with God’s higher law. This argument was soundly and
repeatedly rejected. The trial judge in the D.C. Nine case, for example, “emphatically denied
ĦÙÄÄŀÝĝĦÄú·ÄăÒ§ƳòÄÓ§ò½ÄÒÄúĝÄƴ¶§ĝÄ½ăúƳĝÝú·ÄĖÄĖÄòÝÓÝăĬĝùăĦÝĺÄĝƴăĖ§¶ÄòÝÄÒĦÙ§Ħ§·ĦÝăú
Ļ§ĝìĬĝĦÝŌÄ½¶ŁƳĝăùÄÙÝÓÙÄĖò§ĻƚƴƲ209 An opinion in the Catonsville Nine trial, while it admitted
that the sincerity of the protestors was “beyond question,” explained that “the exercise of a
ùăĖ§ò ìĬ½ÓùÄúĦ ¶§ĝÄ½ Ĭēăú Ýú½ÝĺÝ½Ĭ§ò ĝĦ§ú½§Ė½ĝ ½ăÄĝ úăĦ ·§ĖĖŁ ĻÝĦÙ ÝĦ òÄÓ§ò ìĬĝĦÝŌ·§ĦÝăú ăĖ
immunity from punishment for breach of the law.”210 The opinion in a Baltimore draft raid case
quoted a 1943 religious liberty case brought by a draft refuser: “[o]ne is criminally responsible
who does an act which is prohibited by a valid criminal statute, though the one who does
this act may do it under a deep and sincere religious belief that the doing of the act was not
only his right but also his duty.”211 It further explained that “[n]o civilized nation can endure
where a citizen can select what law he would obey because of his moral or religious belief.”212
Another wave of religious anti-war protests began in the 1980s, with the birth of the
oòăĻĝÙ§ĖÄĝ ùăĺÄùÄúĦƕ § ÙĖÝĝĦÝ§ú ē§·ÝŌĝĦ ùăĺÄùÄúĦ ĦÙ§Ħ Ħ§ïÄĝ ÝĦĝ ú§ùÄ ÒĖăù ĦÙÄ ĺÝĝÝăú
expressed in the Book of Isaiah: “Nations shall beat their swords into plowshares and their spears
into pruning hooks; one nation shall not raise the sword against another, nor shall they train for
war again.”213 The Plowshares movement advocates active resistance to war and originated with
a 1980 protest in which eight Christians, including several priests and a nun, entered a General
Electric facility, hammered on missile components, and poured blood on security documents.214
For the past four decades, its members have engaged in nonviolent, often symbolic forms of
protest at military and weapon manufacturing facilities. While typically relying on secular legal
defenses, on occasion Plowshares members have harnessed their religious beliefs as a defense
to prosecution—albeit with little success.
For example, three Plowshares members who were prosecuted in 2013 for a protest at a
nuclear facility in Tennessee argued in federal court that they “must be able to present evidence
on their religious, moral, and political beliefs because that evidence is needed to” demonstrate
that they did not act with an illegal intent to harm the U.S.215 The court held that their religious
motives were “irrelevant.”216
More pointedly, in 2018, a group of seven Catholic Plowshares members broke into and
staged a protest at a U.S. nuclear submarine naval base in Georgia. Using spray paint and
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containers of their own blood, they “symbolically disarmed the building and its surroundings.”217
As they later explained, the protesters considered this to be a “prophetic action to raise the
consciousness of society about the immorality” of nuclear weapons.218 The action was motivated
by their religious commitment “to practice peaceful activism to carry forth the prophet
;ĝ§Ý§Ùƴĝ·ăùù§ú½ĦăƳ¶Ä§ĦĝĻăĖ½ĝÝúĦăēòăĻĝÙ§ĖÄĝƴÝúÝĦĝÄÒÒăĖĦĦăēĖăùăĦÄēÄ§·Ä§ú½ēĖÄĺÄúĦ
nuclear war.”219U§úŁăÒĦÙăĝÄ§ĖĖÄĝĦÄ½ĻÄĖÄ§ÒŌòÝ§ĦÄ½ĻÝĦÙĦÙÄ§ĦÙăòÝ·ăĖïÄĖùăĺÄùÄúĦƨ§
½Ä·ÄúĦĖ§òÝŇÄ½ĖÄòÝÓÝăĬĝÓĖăĬēƕĬú§ÒŌòÝ§ĦÄ½ĻÝĦÙĦÙÄăÒŌ·Ý§ò§ĦÙăòÝ·ÙĬĖ·ÙƕĻÙăĝÄùÄù¶ÄĖĝ
seek to “serve the poor, and resist war and social injustice.”220
The “Kings Bay Plowshares Seven,” as they came to be known, were arrested and
charged with conspiracy, trespass, destruction of property, and “depredation” of property.221

Members of the Kings Bay Plowshares and supporters outside a federal courthouse.
Courtesy of Kings Bay Plowshares.

“The idolatry of these nuclear weapons and the government which
protects their massive destructive power, leave me no choice, I must
follow my conscience and my faith.”
~ Elizabeth McAlister, Plowshares protester
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In response, they sought to have the charges dismissed under RFRA. Among other defenses,
the Seven argued that their protest was a form of sincere religious exercise, and that
prosecuting them was not necessary to achieve any compelling government interest. 222
In August 2019, the district court judge held that the charges against the Seven should
not be dismissed.223 The judge found the defendants to be both religious and sincere224
ƨ½ÄĝēÝĦÄĦÙÄÒÄ½ÄĖ§òÓăĺÄĖúùÄúĦƴĝ·ò§ÝùĦÙ§ĦĦÙÄÝĖēĖăĦÄĝĦƱĖÄōÄ·ĦƤÄ½ƥ§úÄÒÒăĖĦĦăēĖăē§Ó§ú½ÝŇÄ
§ú½ă¶Ħ§ÝúĝÄ·Ĭò§ĖēĬ¶òÝ·ēăòÝ·ŁĖÄĺÝĝÝăúĝĦÝúÓÄ½ĻÝĦÙēăĝĦƪÙă·ĖÄòÝÓÝăĬĝìĬĝĦÝŌ·§ĦÝăúƚƲ225 While
the judge found that there was a substantial burden on the protestors’ religious exercise, she
held that application of the criminal laws to the defendants was the least restrictive means of
furthering the government’s “compelling interests in the safety of those on Kings Bay Naval
Submarine Base, the security of the assets housed there, and the smooth operation of the
base.”226 In October 2019, the protesters were found guilty of all charges.
Capital Punishment
People of faith from a range of different traditions oppose capital punishment on religious
grounds. This has led some to engage in protest against the practice or to refuse to participate
in death penalty trials as a judge, juror, or witness. In 2017, for example, Wendell Griffen, an
Arkansas state judge as well as an ordained Baptist minister, participated in an anti-death
penalty rally and prayer vigil on Good Friday outside of the Governor’s mansion.227 In response,
the Arkansas Supreme Court and its judges barred him from presiding over death penalty
cases. Judge Griffen then brought a complaint against the Court, arguing that the bar violated

“Premeditated and deliberate
killing of defenseless persons—
including defenseless persons
who have been convicted
of murder—is not morally
ìĬĝĦÝŌ§¶òÄƚƲ
~Judge Wendell Griffen
Photograph by/courtesy of Brandon Markin.
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the Arkansas RFRA and chilled his religious exercise in violation of the Free Exercise Clause of
the First Amendment.
The Eighth Circuit found against Judge Griffen, and upheld the bar on his participation in
death penalty cases. Addressing the Free Exercise claim, it held that the order “does not prohibit
Judge Griffen’s free exercise of religion…Rather,
Religious Exemptions & Government Employees

ĦÙÄ ăĖ½ÄĖ ĖÄōÄ·Ħĝ úÄĬĦĖ§ò ēĖÝú·ÝēòÄĝ §ēēòÝ·§¶òÄ

The reasoning of the Eighth Circuit’s decision against

to all judges who exhibit potential for bias.”228

Judge Griffen—that the state has a compelling

Regarding the state RFRA claim, the court held

interest in ensuring that certain state actors are
perceived as impartial—could prove useful to

that even if the order did burden the judge’s

§½ĺă·§·ŁÓĖăĬēĝŌÓÙĦÝúÓĖÄòÝÓÝăĬĝÄŀÄùēĦÝăú

exercise of religion, “Arkansas has compelling

requests brought by anti-LGBTQ government
employees such as Kim Davis, the Kentucky county

interests in the impartiality of the judiciary and

clerk who refused to issue marriage licenses to

in public perception of an impartial judiciary” and

same-sex couples in the wake of Obergefell v.

Judge Griffen “does not allege any less restrictive

Hodges.251

means of furthering this compelling interest.”229

On the other hand, it seems intuitively unfair and
disingenuous to prevent judges who oppose the

In September 2019, the Arkansas Supreme Court

death penalty for religious reasons, but not those

refused to restore Judge Griffen’s ability to hear

who support the death penalty for religious reasons,

capital cases.230

from hearing capital cases. Moreover, as Judge
Griffen himself has noted, there are many other
instances in which judges who hold particular
religious beliefs are permitted to hear cases that
pose a risk of bias, or the appearance of bias—such as

Another recent case that made the
news involved Greta Lindecrantz, a Mennonite

judges with a history of anti-choice religious activism

woman who was held in contempt of court

who are nevertheless permitted to hear disputes

and imprisoned after she refused to testify in

involving abortion.252

a Colorado death penalty case because of her
religious opposition to capital punishment.231

Lindecrantz, who had worked as an investigator on the defense team of the man facing the
death penalty, agreed to testify only after the criminal defense attorneys in the case “said her
stance was adversely affecting [the defendant’s] legal position.”232
Atheists’ Rights & Church-State Separation
Finally, religious liberty laws have been used by people of faith, Humanists, and atheists233
ĦăŌÓÙĦÒăĖĦÙÄĖÝÓÙĦĝăÒúăú¶ÄòÝÄĺÄĖĝ§ú½ÒăĖ·ÙĬĖ·ÙƪĝĦ§ĦÄĝÄē§Ė§ĦÝăúƚÙÝòÄĦĖ§½ÝĦÝăú§òòŁĦÙÄ
Establishment Clause has been the vehicle for such challenges, litigants have increasingly turned
to Free Exercise and religious exemption-based claims.
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For example, some groups—in particular The Satanic Temple (TST)—have openly attempted
to use religious freedom demands by their members as a kind of poison pill to limit the scope of
government religious activities and exemptions. TST has relied on a “nuclear option for church/
state separation”234 that one commentator has deemed “Lucien’s Law” after TST co-founder
Lucien Greaves. The “law” states that “governments will either (1) close open forums when The
Satanic Temple asks to speak, or (2) censor The Satanic Temple, thereby opening itself to legal
liability.”235
In some circumstances this tactic has proven quite effective. When the state of Oklahoma
placed a statute of the Ten Commandments outside of its state capitol, TST announced its
intention to donate a statue to “complement” it: a representation of Baphomet, a goat-headed
deity that has been adopted by occult and satanic groups.236 The Oklahoma Supreme Court later
held that the Ten Commandments statute violated the Oklahoma Constitution. Similarly, TST
has requested to give Satanic invocations before state legislatures that open meetings with
prayer,237 started “After School Satan” clubs in public schools that permit religious afterschool
programs, and distributed Satanic coloring books in public schools that allow the distribution
of religious literature.238
In addition, atheists and others have brought claims arguing that government acts that
embrace or promote religious precepts violate their religious beliefs (or lack thereof). In New Doe

Statue of Baphomet in front of the Arkansas state capitol building for the Satanic Temple’s
Rally for the First Amendment in 2018. Courtesy of Magnolia Pictures.
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Child #1 v. Congress of United States, a group of atheist, Humanist, and Jewish claimants argued
that laws requiring the inscription of the national motto “In God We Trust” on currency violated
their RFRA rights. They argued that the inclusion of this religious message on governmentÝĝĝĬÄ½ùăúÄŁƱ·§ĬĝÄƤ½ƥĦÙÄùĦă¶Ä§Ėƕ§ÒŌĖùƕ§ú½ēĖăĝÄòŁĦÝŇÄ§úă¶ìÄ·ĦÝăú§¶òÄùÄĝĝ§ÓÄÝú§
way that, for the Atheist and Humanist Plaintiffs, violates their core religious beliefs, and, for
ĦÙÄ IÄĻÝĝÙ oò§ÝúĦÝÒÒƕ ĖÄú½ÄĖĝ ÙÝù ·ăùēòÝ·ÝĦ Ýú ĦÙÄ ĝÝúĝ ăÒ ĝĬēÄĖōĬăĬĝòŁ ēĖÝúĦÝúÓ 1ă½ƴĝ ú§ùÄ
and destroying God’s printed name.”239 The Sixth Circuit found no substantial burden on their
beliefs, as the plaintiffs were not legally required to use cash and RFRA “does not require the
Government to permit Plaintiffs to use their preferred means of payment.”240
In Barker v. Conroy, Evangelical-preacher-turned-atheist-activist Dan Barker sued the U.S.
House of Representatives after he was denied the opportunity to be a guest chaplain and deliver
a secular invocation to legislators in lieu of an opening prayer.241 He claimed that, in addition to
violating the Establishment Clause, the government was infringing on his rights under RFRA by
ÒăĖ·ÝúÓÙÝùĦă·ÙăăĝÄ¶ÄĦĻÄÄúĖÄ·ÄÝēĦăÒ§ÓăĺÄĖúùÄúĦ¶ÄúÄŌĦƨĝÄĖĺÝúÓ§ĝĦÙÄÓĬÄĝĦ·Ù§ēò§Ýúƨ
and following his religious beliefs by giving secular remarks.242 For context, the Supreme Court
had previously held that legislative prayer programs, if neutral, do not violate the Establishment
Clause.243 The district court of D.C. rejected Barker’s claim in part because it found that “the
ăēēăĖĦĬúÝĦŁĦăĝÄĖĺÄ§ĝ§ÓĬÄĝĦ·Ù§ēò§ÝúÝĝúăĦĦÙÄĦŁēÄăÒ¶ÄúÄŌĦ·ăĺÄĖÄ½¶Łr0rƚƲ244 While
the case was appealed, the D.C. Circuit Court ruled only on Barker’s Establishment Clause, not
his RFRA claim.245

“I cannot invoke a spirit or
supernatural agency before this
esteemed body. But I can invoke
the ‘spirit’… of Thomas Jefferson,
[a] nonChristian deist, who stated
that our Constitution ‘erects a wall
of separation between church and
state.’”

Dan Barker. oÙăĦăÓĖ§ēÙ¶Ły§ùĺÝ§ōÝ·ïĖƚ

~Dan Barker’s proposed secular
invocation to Congress
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The cases outlined above represent a wide sampling of the religious liberty claims that
have—or could be—brought outside of the “culture war” context. There are countless additional
religious liberty claims that could be used to gain exemptions in the public health, criminal justice,
voting rights, economic justice, gun control, animal welfare, and other areas. Examples might
include:

*

*

*

An oncologist requests an exemption under the federal RFRA from the Controlled
Substances Act. She argues that the Act prevents her from acting on her religious obliÓ§ĦÝăúĦăĝÄòòăĖ§½ùÝúÝĝĦÄĖù§ĖÝìĬ§ú§Ħăē§ĦÝÄúĦĝĻÙăĻăĬò½¶ÄúÄŌĦÒĖăùĦÙÄ½ĖĬÓƚ
An employee of the federal government who is responsible for enrolling people in pubòÝ·¶ÄúÄŌĦēĖăÓĖ§ùĝÝĝŌĖÄ½ÒăĖÄúĖăòòÝúÓ§òò§ēēòÝ·§úĦĝĦÙ§ĦĝÙÄ¶ÄòÝÄĺÄĝúÄÄ½Ōú§ú·Ý§ò
assistance into the programs, regardless of whether or not they are eligible under the
law. She brings a RFRA claim, arguing that she was acting on her religious belief that
½ÄúŁÝúÓ¶ÄúÄŌĦĝĦăēÄăēòÄÝúúÄÄ½ÝĝÝùùăĖ§òƚ
ú;ùùÝÓĖ§ĦÝăú§ú½ĬĝĦăùĝ"úÒăĖ·ÄùÄúĦ§ÓÄúĦ§ÒŌĖù§ĦÝĺÄòŁĝĬÄĝĦÙÄÄē§ĖĦùÄúĦ
of Homeland Security seeking an exemption from any job duties that would require his
participation in separating families, which would violate his religious beliefs.
A resident of public housing requests an exemption under a state RFRA from a state
rule barring persons with felony convictions from public housing. He argues that this
rule coerces him into violating his religious obligation to care for family members in
need, including those with felony convictions.
A person with a felony conviction requests an exemption under a state RFRA from a
state law barring persons with felony convictions from voting. She argues that this rule
ēĖÄĺÄúĦĝÙÄĖÒĖăùÒĬòŌòòÝúÓÙÄĖĖÄòÝÓÝăĬĝă¶òÝÓ§ĦÝăúĦăĺăĦÄƚ
A professor at a public university is disciplined for prohibiting her students from carryÝúÓŌĖÄ§ĖùĝÝúĦăÙÄĖ·ò§ĝĝĖăăùăĖăÒŌ·Äƕ½ÄĝēÝĦÄ§ĝĦ§ĦÄƱ·§ùēĬĝ·§ĖĖŁƲò§Ļ§òòăĻÝúÓ
guns on public university campuses. The professor brings a state RFRA claim, arguing
that teaching in a classroom with guns would violate her religious beliefs.
An animal rights activist requests an exemption under a state RFRA from a state “aggag” bill, which limits the ability of whistleblowers to expose health, safety, and animal
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rights violations in the agriculture industry. The objector argues that this rule prevents
ÙÝùÒĖăùÒĬòŌòòÝúÓÙÝĝĖÄòÝÓÝăĬĝă¶òÝÓ§ĦÝăúĦăÄŀēăĝÄ§úÝù§ò§¶ĬĝÄƚ

The religious exemption claims that might be brought by people of faith engaged in
humanitarian and progressive social movements are nearly endless. As is evident from the
examples discussed above, however, religious liberty claims brought by those who engage in
social justice work as a form of religious exercise have only rarely succeeded. In contrast, the
Christian right has made enormous gains in securing religious exemptions in recent years before
the courts, in state legislatures, and especially within the current federal administration.
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As the prior section demonstrates, no single group or ideology has had a monopoly on
religious faith, or religious liberty litigation. Nevertheless, the Christian right has been enormously
ĝĬ··ÄĝĝÒĬò§Ħ·ăúō§ĦÝúÓēăēĬò§ĖĬú½ÄĖĝĦ§ú½ÝúÓĝăÒƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲĻÝĦÙē§ĖĦÝ·Ĭò§Ė·ăúĝÄĖĺ§ĦÝĺÄ
religious views around sex, sexuality, marriage, and reproduction. Through strategic legislative,
administrative, and litigation campaigns—as well as aggressive media coverage—the religious
right has come to dominate the ways in which we talk about, and enshrine into law, religious
liberty protections. This dominance has pushed other important religious liberty developments,
such as the increasing criminal prosecution of faith practitioners discussed above, out of the
spotlight.
When courts, the media, and politicians give prominent attention to the religious liberty
claims made by socially conservative actors, while comparatively ignoring claims made by
socially progressive actors, the effect is to reinforce the notion that socially conservative
religious traditions are more deserving of constitutional and statutory religious freedom
protections. Indeed, this dynamic can create and/or reinforce a belief that conservatives are
legitimately religious while progressives’ beliefs are—as the Department of Justice argued in
ĦÙÄy§ÒÄÙăĬĝÄ·§ĝÄƨùÄĖÄòŁƱĝă·ÝăƪēăòÝĦÝ·§òƲĖ§ĦÙÄĖĦÙ§úĖÄòÝÓÝăĬĝƚ1
Perhaps the most troubling aspect of this phenomenon, however, is that many of the
ĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúēĖăēăĝ§òĝ§½ĺ§ú·Ä½¶ŁĦÙÄĖÝÓÙĦ½ăúăĦ§·ĦĬ§òòŁēĖăĦÄ·ĦƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲ
at all, but rather advance the cause of conservative Christian hegemony. They do so in at least
three ways:
First, by providing enormously broad and absolute legal protections for particular
conservative religious beliefs—protections that are designed to override every other relevant
ĝÄ·Ĭò§Ė§ú½ĖÄòÝÓÝăĬĝĖÝÓÙĦĻÝĦÙĻÙÝ·ÙĦÙÄŁù§Ł·ăúōÝ·ĦƨĦÙÄÄŀÄùēĦÝăúĝÝùēĖăēÄĖòŁēĬĦĦÙÄ
government’s stamp of approval on certain religious beliefs.
Second, by requiring third parties to bear the costs of religious exemptions for those with
conservative religious beliefs about sex and sexuality—beliefs that these third parties do not
themselves hold—many exemptions actually infringe on the religious liberty rights of more
people than they protect.
Third, many of the proposed religious exemptions would erode antidiscrimination laws
that protect people of faith, and especially religious minorities, from bias and persecution on
account of their faith.
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This section will provide a brief overview of the legislative, administrative, and judicial
§·ĦÝĺÝĝùĬú½ÄĖĦ§ïÄú¶ŁĦÙÄÙĖÝĝĦÝ§úĖÝÓÙĦÝúĦÙÄú§ùÄăÒƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƚƲ;ĦĻÝòò§òĝăĦăĬ·Ù
upon the ways in which these efforts actually undermine religious liberty.
Legislative Efforts

Over the past several years, conservative policymakers have introduced and passed dozens
ăÒĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúò§ĻĝĦÙ§Ħ§ĖÄ¶ÝòòÄ½§ĝēĖăĦÄ·ĦÝúÓƱĖÄòÝÓÝăĬĝÒĖÄÄ½ăùƲÝúÓÄúÄĖ§òƕ¶ĬĦÝú
ĖÄ§òÝĦŁăúòŁ¶ÄúÄŌĦĦÙăĝÄĻÝĦÙ§úĦÝƪM1qăĖ§úĦÝƪ·ÙăÝ·ÄĖÄòÝÓÝăĬĝ¶ÄòÝÄÒĝƚyÝú·ÄŖŔŕřƕÄŀÄùēĦÝăú
laws that protect those opposed to LGBTQ rights have been passed in Indiana,2 Florida3,
Tennessee4, Kansas5, Kentucky6, Alabama7, South Dakota8, Texas,9 and Oklahoma.10 In the most
recent 2018-2019 legislative session, several states passed bills aimed at allowing student
clubs at public universities to restrict their membership based on religion, sexual orientation,
or gender identity.11U§úŁăÒĦÙÄĝÄēĖăēăĝÄ½§ú½Äú§·ĦÄ½ĝĦ§ĦÄ¶Ýòòĝ§ĖÄăĬĦòÝúÄ½ÝúƱoĖăìÄ·Ħ
òÝĦŇƕƲ§½ÄĦ§ÝòÄ½òÄÓÝĝò§ĦÝĺÄēò§Ł¶ăăï§ĬĦÙăĖÄ½¶ŁĦÙÄăúÓĖÄĝĝÝăú§òoĖ§ŁÄĖ§Ĭ·Ĭĝ§ú½ăĦÙÄĖ
groups that contains model bills on a range of issues, including the insertion of religious symbols
§ú½·ò§ĝĝÄĝÝúĦăĝ·Ùăăòĝƕ¶ÝòòĝĦÙ§ĦĻăĬò½Ʊ½ÄŌúÄēĬ¶òÝ·ēăòÝ·ÝÄĝăÒĦÙÄĝĦ§ĦÄÝúÒ§ĺăĖăÒ¶Ý¶òÝ·§ò
ĺ§òĬÄĝ·ăú·ÄĖúÝúÓù§ĖĖÝ§ÓÄ§ú½ĝÄŀĬ§òÝĦŁƕƲ§ú½ĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúĝÒĖăù§úĦÝ½Ýĝ·ĖÝùÝú§ĦÝăú
and other laws.12
Examples of proposed and enacted laws advanced by the Christian right include:
x Mississippi’s H.B. 1523, passed in 2016, creates a sweeping exemption from
·ăùēòÝ§ú·Ä ĻÝĦÙ ĝĦ§ĦÄ ò§Ļ ÝÒ ĦÙÄ ò§Ļ ·ăúōÝ·Ħĝ ĻÝĦÙ ăúÄ ăÒ ĦÙĖÄÄ ĝēÄ·ÝŌ· ĖÄòÝÓÝăĬĝ
¶ÄòÝÄÒĝƔĦÙ§ĦƱƦ§ƧU§ĖĖÝ§ÓÄÝĝăĖĝÙăĬò½¶ÄĖÄ·ăÓúÝŇÄ½§ĝĦÙÄĬúÝăúăÒăúÄù§ú§ú½ăúÄ
woman; (b) Sexual relations are properly reserved to such a marriage; and (c) Male
(man) or female (woman) refer to an individual’s immutable biological sex as objectively
½ÄĦÄĖùÝúÄ½¶Ł§ú§ĦăùŁ§ú½ÓÄúÄĦÝ·ĝ§ĦĦÝùÄăÒ¶ÝĖĦÙƚƲ13 This exemption is absolute.
In other words, the State must grant exemptions to persons who hold those three
ĖÄòÝÓÝăĬĝ¶ÄòÝÄÒĝƕĖ§ĦÙÄĖĦÙ§úĻÄÝÓÙÝúÓĦÙÄēăĝĝÝ¶òÄ¶ÄúÄŌĦĝ§ú½·ăĝĦĝăÒ§ĖÄĕĬÄĝĦÄ½
exemption and then deciding whether to grant it.

x If passed, the federal First Amendment Defense Act, or FADA,14 would limit
enforcement of a wide range of health, labor, and antidiscrimination protections to
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ĦÙÄ ÄŀĦÄúĦ ĦÙ§Ħ ĦÙÄŁ ·ăúōÝ·Ħ ĻÝĦÙ ĖÄòÝÓÝăĬĝ ăēēăĝÝĦÝăú Ħă ĝÄŀ ¶ÄĦĻÄÄú Ĭúù§ĖĖÝÄ½
parties or LGBTQ identities.15 Again, this exemption would be absolute, regardless of
any harm it imposes on others.

x The federal government and nearly every state have enacted laws that allow doctors,
insurers, and hospitals to refuse to provide abortion and other reproductive healthcare
based on religious or moral objections to these services, regardless of the religious
beliefs of their patients.16 These laws almost never protect the religious beliefs of
medical providers who support reproductive rights.17 While hospitals may not infringe
on the beliefs of anti-choice providers, they may require those who feel morally obliged
to provide comprehensive care—like Dr. Wilfred E. Watkins, who unsuccessfully
challenged his employer’s prohibition on sterilization and abortion in 1973—to violate
their consciences. In addition, the exemptions do not always have clear exceptions
for medical emergencies.

x Alabama’s S.B. 185, passed in 2017, extended the state’s religious refusal law to cover
ƱƤ§ƥúŁÝú½ÝĺÝ½Ĭ§òĻÙăù§Ł¶Ä§ĝïÄ½Ħăē§ĖĦÝ·Ýē§ĦÄÝú§úŁĻ§ŁÝú§ÙÄ§òĦÙ·§ĖÄĝÄĖĺÝ·ÄƚƲ18
;Ħ ½ÄŌúÄĝ ƱÙÄ§òĦÙ ·§ĖÄ ĝÄĖĺÝ·ÄƲ ĝăùÄĻÙ§Ħ ·ăúÒĬĝÝúÓòŁ §ĝ ƱƤēƥ§ĦÝÄúĦ ùÄ½Ý·§ò ·§ĖÄƕ
treatment or procedure that is limited to abortion, human cloning, human embryonic
stem cell research, and sterilization, and is related to: Testing, diagnosis or prognosis,
research, instruction, prescribing, dispensing or administering any device, drug, or
medication, surgery, or any other care or treatment rendered or provided by health
care providersƚƲ;úŖŔŕŝƕ;ú½Ý§ú§ĝÝùÝò§ĖòŁÄŀē§ú½Ä½ÝĦĝĖÄòÝÓÝăĬĝĖÄÒĬĝ§òò§ĻĦă·ăĺÄĖ
additional medical providers, including pharmacists.19

Administrative Efforts
The Christian right has encouraged administrative agencies—especially at the federal
level—to promulgate rules, policies, and guidance that offer special legal protections for those
with conservative religious ideologies. Many of these rules protect only conservative religious
beliefs, often at the expense of the rights (religious and otherwise) of others, including women,
LGBTQ people, and religious minorities. To give just a brief overview, the Trump administration
has thus far:
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x Issued an executive order instructing the Attorney General to issue policy guidelines
on religious liberty,20 as well as subsequent guidelines suggesting that RFRA should be
interpreted to exempt religious objectors from antidiscrimination laws and policies.21 The
§½ùÝúÝĝĦĖ§ĦÝăúĦÙÄú·ĖÄ§ĦÄ½§ƱrÄòÝÓÝăĬĝMÝ¶ÄĖĦŁ§ĝï0ăĖ·ÄƲĦăÝùēòÄùÄúĦĦÙÄÓĬÝ½§ú·ÄƟ22

x Signed an executive order eliminating language from an earlier executive order that
ēĖăĦÄ·ĦÄ½ ¶ÄúÄŌ·Ý§ĖÝÄĝ ăÒ ÓăĺÄĖúùÄúĦ ÓĖ§úĦĝ ÒĖăù ĬúĻ§úĦÄ½ ĖÄòÝÓÝăĬĝ ·ăÄĖ·Ýăú §ú½
proselytizing;23

x "ŀē§ú½Ä½ ĦÙÄ ·ÝĖ·ĬùĝĦ§ú·Äĝ Ĭú½ÄĖ ĻÙÝ·Ù ÒÄ½ÄĖ§ò ·ăúĦĖ§·ĦăĖĝƶ ·§ú ·ò§Ýù § ĖÄòÝÓÝăĬĝ
exemption from antidiscrimination requirements, undermining civil rights protections
for workers—especially religious minorities;24

x Issued a rule to cease enforcing a prior bar on contracting with religious organizations to
provide federally funded educational services to private schools;25

x oĖăēăĝÄ½§ĖĬòÄƕĬú½ÄĖĖÄĺÝÄĻ¶ŁĦÙÄ_ÒŌ·ÄăÒU§ú§ÓÄùÄúĦ§ú½Ĭ½ÓÄĦ§ĝăÒVăĺÄù¶ÄĖ
ŖŔŕŝƕ ĦÙ§Ħ Ýĝ ĖÄēăĖĦÄ½ Ħă §òòăĻ ĖÄòÝÓÝăĬĝòŁ §ÒŌòÝ§ĦÄ½ ÙăùÄòÄĝĝ ĝÙÄòĦÄĖĝ Ħă ĦĬĖú §Ļ§Ł
transgender people;26

x Issued rules allowing employers and universities to cut off access to birth control coverage
for their employees and students—regardless of their own religious beliefs— if allowing
this coverage would violate the religious or moral beliefs of the employer/university;27
x Issued a rule expanding the ability of healthcare providers, insurers, and employers with
religious objections to sexual and reproductive healthcare to deny access to such care
to patients and employees;28
x Issued a rule which encourages medical providers that place religious restrictions on the
provision of reproductive healthcare to nevertheless participate in the Title X national
family planning program;29

x Proposed a rule inserting broad religious exemptions into a nondiscrimination provision
of the Affordable Care Act;30
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x Issued a directive allowing religious displays and symbols in Veterans Affairs facilities;31
x Granted a request from South Carolina Governor Henry McMaster to allow foster care
agencies in the state to violate antidiscrimination laws while remaining eligible for federal
funding.32
x In contrast, the administration has not made any efforts to accommodate religious
beliefs that run contrary to its political priorities. For instance, in response to public
·ăùùÄúĦĝÄŀēĖÄĝĝÝúÓ·ăú·ÄĖúĦÙ§Ħ§ēĖăēăĝÄ½ƱēĬ¶òÝ··Ù§ĖÓÄƲĖĬòÄƨĻÙÝ·ÙĻăĬò½§òòăĻ
the government to withhold legal permanent resident status from immigrants who use
ēĬ¶òÝ·ƶēĖăÓĖ§ùĝòÝïÄÒăă½ĝĦ§ùēĝ§ú½UÄ½Ý·§Ý½ƨĻăĬò½Ù§ĖùĖÄòÝÓÝăĬĝĻăĖïÄĖĝƕĦÙÄƚyƚ
Citizenship and Immigration Services (USCIS) declined to insert a religious exemption into
ĦÙÄŌú§òĖĬòÄƚ33;úÄŀēò§ÝúÝúÓÝĦĝ½ÄúÝ§òƕĦÙÄ§ÓÄú·Ł·ò§ÝùÄ½ĦÙ§ĦƱr0r½ăÄĝúăĦ·ĖÄ§ĦÄ§
ĻÙăòÄĝ§òÄƳÄŀÄùēĦÝăúƴĦă§ÓÄúÄĖ§òòŁ§ēēòÝ·§¶òÄĖÄÓĬò§ĦÝăúƲ¶ĬĦĖ§ĦÙÄĖĖÄĕĬÝĖÄĝƱ§·§ĝÄƪ
¶Łƪ·§ĝÄ½ÄĦÄĖùÝú§ĦÝăúƚƲ34

VăĦ§¶òŁƕĦÙÝĝ§ĝĝÄĖĦÝăúÄŀēòÝ·ÝĦòŁ·ăúōÝ·ĦĝĻÝĦÙĦÙÄ§½ùÝúÝĝĦĖ§ĦÝăúƴĝăĻúĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁ
ÓĬÝ½ÄòÝúÄĝ ½Ýĝ·ĬĝĝÄ½ §¶ăĺÄƕ ĻÙÝ·Ù ĝĦ§ĦÄ ĦÙ§Ħ ƱƤÝƥú ÒăĖùĬò§ĦÝúÓ ĖĬòÄĝƕ ĖÄÓĬò§ĦÝăúĝƕ §ú½
policies, administrative agencies should…proactively consider potential burdens on
ĦÙÄÄŀÄĖ·ÝĝÄăÒĖÄòÝÓÝăú§ú½ēăĝĝÝ¶òÄ§··ăùùă½§ĦÝăúĝăÒĦÙăĝÄ¶ĬĖ½ÄúĝƕƲ§ú½ĦÙ§ĦĦÙÄ
½Ä·ÝĝÝăúĦăƱ·ăúĝÝ½ÄĖĖÄĕĬÄĝĦĝÒăĖ§··ăùùă½§ĦÝăúĝăú§·§ĝÄƪ¶Łƪ·§ĝÄ¶§ĝÝĝĖ§ĦÙÄĖĦÙ§ú
ÝúĦÙÄĖĬòÄÝĦĝÄòÒƲĖÄĕĬÝĖÄĝĦÙÄ§ÓÄú·ŁĦăƱēĖăĺÝ½Ä§ĖÄ§ĝăúÄ½¶§ĝÝĝÒăĖĦÙ§Ħ§ēēĖă§·ÙƚƲ35
It is also worth mentioning that since publishing the rule, but before its effective date,
ĦÙÄ½ùÝúÝĝĦĖ§ĦÝĺÄēēÄ§òĝ_ÒŌ·ÄăÒy;yÙ§ĝ½ÄúÝÄ½§ĦòÄ§ĝĦĦĻăr0r·ò§Ýùĝù§½Ä
¶ŁÝùùÝÓĖ§úĦĝĝÄÄïÝúÓĦă¶Ä·ò§ĝĝÝŌÄ½§ĝĖÄòÝÓÝăĬĝĻăĖïÄĖĝƚ36

x The administration also threatened to withdraw federal grant funding from two university
UÝ½½òÄ"§ĝĦyĦĬ½ÝÄĝēĖăÓĖ§ùĝ¶Ä·§ĬĝÄƕ§··ăĖ½ÝúÓĦăĦÙÄ§½ùÝúÝĝĦĖ§ĦÝăúƕĦÙÄŁēò§·ÄƱ§
considerable emphasis…on the understanding the positive aspects of Islam, while there is
an absolute absence of any similar focus on the positive aspects of Christianity, Judaism
ăĖ§úŁăĦÙÄĖĖÄòÝÓÝăúƚƲ37
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Judicial Efforts

Finally, lawsuits involving anti-LGBTQ and anti-choice religious exemption claims have
proliferated over the past several years. The growth in these cases has been, in large measure,
the result of the growth of well-funded conservative religious liberty groups such as the Alliance
Defending Freedom, Liberty Counsel, and the Becket Fund, who have brought the majority of
these cases. In addition to Burwell v. Hobby Lobby38 and Masterpiece Cakeshop, Inc. v. Colorado
Civil Rights Commission,39 discussed in the religious liberty timeline, there have been dozens
ăÒ§½½ÝĦÝăú§ò·ò§ÝùĝŌòÄ½¶Ł·ăúĝÄĖĺ§ĦÝĺÄĖÄòÝÓÝăĬĝ§½ÙÄĖÄúĦĝĝÄÄïÝúÓÄŀÄùēĦÝăúĝÒĖăùÙÄ§òĦÙƕ
antidiscrimination, and related laws and policies.40 In September 2019, the Supreme Court
ăÒĖÝŇăú§¶Ä·§ùÄĦÙÄŌĖĝĦÙÝÓÙ·ăĬĖĦĦăÓĖ§úĦ§ĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúÒĖăùĝÄŀĬ§òăĖÝÄúĦ§ĦÝăú
§úĦÝ½Ýĝ·ĖÝùÝú§ĦÝăúò§ĻĦă§ÒăĖƪēĖăŌĦ·ăùē§úŁƚÙÄĖĬòÝúÓƕBrush & Nib Studio v. City of Phoenix,
was predicated on the state constitution’s free speech provision and state RFRA. The court ruled
that a local civil rights ordinance could not be applied to require a small stationery and printing
¶ĬĝÝúÄĝĝ Ħă Ʊ·ĖÄ§ĦÄ ·ĬĝĦăù ĻÄ½½ÝúÓ ÝúĺÝĦ§ĦÝăúĝ ·ÄòÄ¶Ė§ĦÝúÓ ĝ§ùÄƪĝÄŀ ĻÄ½½ÝúÓ ·ÄĖÄùăúÝÄĝ
ÝúĺÝăò§ĦÝăúăÒĦÙÄÝĖĝÝú·ÄĖÄòŁÙÄò½ĖÄòÝÓÝăĬĝ¶ÄòÝÄÒĝƚƲ41 Many other cases are still being litigated.
_ĺÄĖĦÙÄē§ĝĦĦĻăŁÄ§ĖĝƕĦÙÄƚyƚÄē§ĖĦùÄúĦăÒIĬĝĦÝ·ÄÙ§ĝ§òĝăŌòÄ½§ò§ĖÓÄúĬù¶ÄĖăÒ
friend-of-the-court briefs in federal lawsuits involving religious liberty issues—largely in support
of conservative Christian claimants, including a bakery that refused to serve a same-sex couple
and an anti-abortion clinic that objected to certain state health regulations.42
ĝÝĝÄĺÝ½ÄúĦÒĖăùĦÙÄÄŀ§ùēòÄĝ½Ýĝ·ĬĝĝÄ½§¶ăĺÄƕù§úŁăÒĦÙÄƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲēăòÝ·ÝÄĝ
embraced by the Christian right 1) provide broad and absolute protections only for a narrow
set of conservative religious beliefs and fail to protect those with alternative religious views;
2) require LGBTQ people, women, and others to forgo their own rights (for example, to equal
employment opportunities or healthcare access) in order to accommodate the religious beliefs
of others, and/or; 3) would permit discrimination against religious minorities. Such religious
exemptions do not enhance, but instead undermine religious liberty. Rather than protecting
a particular set of religious believers at the expense of others, religious freedom has been
traditionally understood by the framers of the Constitution and by the courts to mean religious
freedom for everyone. This means, in contemporary terms, including the non-religious, religious
minorities, LGBTQ people of faith, and those with progressive religious beliefs.
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Rally in support of LGBTQ rights before the Supreme Court, 2019. Courtesy of the Center for
American Progress.
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When and how religious practitioners should be exempted from secular laws and policies
is undoubtedly a complicated question. How do we protect religious liberty for everyone—from
the conservative Christian to the Satanist—while also protecting other fundamental rights
and values? When are exemptions necessary to preserve a diverse and pluralistic society, and
when do they become so overbroad or widespread that they threaten others’ rights—or the
democratic process itself? While there may not be a single test that applies to every situation,
courts have, over time, developed a number of rules and guidelines that are helpful in assessing
which religious exemptions advance our constitutional commitments to liberty and equality,
and which threaten them. This section outlines the fundamental values that are necessary to
protecting religious freedom, not for some but for all.
Religious Liberty Must Be Neutral
One of the most foundational rules of religious liberty law is that it must apply neutrally to
people of all faiths—from Jack Phillips, the owner of Masterpiece Cakeshop, to Scott Warren,
the No More Deaths volunteer. Neutral application of religious liberty protections is mandated
by both religion clauses of the First Amendment—as the Supreme Court has repeatedly held:
“A proper respect for both the Free Exercise and the Establishment Clauses compels the State
Ħă ēĬĖĝĬÄ § ·ăĬĖĝÄ ăÒ úÄĬĦĖ§òÝĦŁ ĦăĻ§Ė½ƶ ĖÄòÝÓÝăúƚƲ1 Justice Elena Kagan has called this “the
breathtakingly generous constitutional idea that our public institutions belong no less to the
Ĭ½½ÙÝĝĦăĖ7Ýú½ĬĦÙ§úĦăĦÙÄUÄĦÙă½ÝĝĦăĖ"ēÝĝ·ăē§òÝ§úƚƲ2
Among other things, the neutrality rule prevents the government from singling out certain
theological communities or beliefs for special persecution or special protection. This principle
Ļ§ĝ ĖÄ§ÒŌĖùÄ½ ùăĝĦ ĖÄ·ÄúĦòŁ Ýú ĦÙÄ yĬēĖÄùÄ ăĬĖĦƴĝ ½Ä·ÝĝÝăú Ýú Masterpiece Cakeshop.
Written by Justice Anthony Kennedy, the opinion repeatedly stressed the government’s duty
to be respectful of all religious beliefs, and noted that the First Amendment “bars even ‘subtle
½Äē§ĖĦĬĖÄĝÒĖăùúÄĬĦĖ§òÝĦŁƴăúù§ĦĦÄĖĝăÒĖÄòÝÓÝăúƚƲ3 Unfortunately, it must be acknowledged that
the Court quickly abandoned this commitment to religious neutrality in its opinion in Trump v.
Hawaii, the Muslim travel ban case, wherein the Court refused to acknowledge the very clear
evidence that the ban was motivated by animus against Muslims.4
Many exemption laws and policies advanced by the Christian right fail the religion clauses’
neutrality requirement. Rather than protecting religious practices related to marriage or
reproduction generally, they instead single out anti-LGBTQ or anti-choice religious beliefs
for exclusive, extraordinary protection from the enforcement of any other civil law or policy,
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regardless of the consequences. They therefore put the government in the position of taking
a theological stance on what religious beliefs entitle one to stand above the law. As a group of
religion law scholars wrote about Mississippi’s H.B. 1523, for example, the anti-LGBTQ bill:
“[D]id not address the subjects of marriage, sexuality, and gender, and attempt
evenhandedly to accommodate religious beliefs and practices. Rather, it singled
ăĬĦ ăúòŁ ĝēÄ·ÝŌ· ĖÄòÝÓÝăĬĝ ĺÝÄĻēăÝúĦĝ ăú ĦÙÄĝÄ ĝĬ¶ìÄ·Ħĝ §ĝ ĻăĖĦÙŁ ăÒ òÄÓ§ò
ĝ§ú·ĦĬ§ĖŁƚ ÙăĝÄ ĻÝĦÙ ½ÝÒÒÄĖÄúĦ ĖÄòÝÓÝăĬĝ ĺÝÄĻĝ ăú ĦÙÄ ĺÄĖŁ ĝ§ùÄ ĕĬÄĝĦÝăúĝ
ĖÄ·ÄÝĺÄúăēĖăĦÄ·ĦÝăúƖUÝĝĝÝĝĝÝēēÝ§úĝĻÙăÙăò½ĦÙÄ"úĬùÄĖ§ĦÄ½ÄòÝÄÒĝĖÄ·ÄÝĺÄ
ÄŀĦĖ§ăĖ½Ýú§ĖŁòÄÓ§ò¶ÄúÄŌĦĝƕĻÙÝòÄĦÙăĝÄĻÝĦÙ§½ÝÒÒÄĖÄúĦĺÝÄĻēăÝúĦăúĦÙÄÄŀ§·Ħ
ĝ§ùÄĕĬÄĝĦÝăúĝăÒÒ§ÝĦÙĖÄ·ÄÝĺÄúăĦÙÝúÓƚƲ5
Similarly, most religious exemption laws and policies related to healthcare that are embraced
by the right provide extraordinarily broad protections to those opposed to abortion, sterilization,
or other reproductive care but fail to protect the many healthcare providers whose religious faith
motivates them to provide comprehensive sexual and reproductive healthcare. As discussed in
Section II, people of faith who support the right to reproductive healthcare access—including Dr.
ÝòÒĖÄ½"ƚ§ĦïÝúĝƕƱU§ĖŁƲ§ú½ƱIĬ½ŁăÄƕƲ§ú½ùÄù¶ÄĖĝăÒĦÙÄòÄĖÓŁăúĝĬòĦ§ĦÝăúyÄĖĺÝ·Äƨ
have also had little success in court.
"ĺÄú ÝÒ ĝăùÄ ĖÄòÝÓÝăĬĝ §½ÙÄĖÄúĦĝ ù§Ł ¶ÄúÄŌĦ ÒĖăù § ēĖăēăĝÄ½ ÄŀÄùēĦÝăúƕ ĖÄòÝÓÝăĬĝ
exemption laws and policies that clearly prefer one religious belief over others actually violate
religious liberty principles. The government may not weigh in on highly contested theological
disputes by singling out certain views for special and absolute protection, essentially placing
the government’s seal of approval on a select set of religious beliefs.
Just as the legislative and executive branches must respect the neutrality rule in
promulgating religious exemptions, applying religious exemption laws neutrally is a daunting
but essential task for the judiciary and anyone charged with enforcing such laws. The RFRA
test in particular contains many nuanced components: courts are tasked with determining
ĻÙÄĦÙÄĖ§ē§ĖĦÝ·Ĭò§Ė·ò§Ýù§úĦÝĝĝÝú·ÄĖÄƟĻÙÄĦÙÄĖĦÙÄÝĖ§ĖĦÝ·Ĭò§ĦÄ½¶ÄòÝÄÒĝ§ĖÄƱĖÄòÝÓÝăĬĝƲÝúú§ĦĬĖÄƟ
whether these beliefs are being substantially burdened; and whether the burden is nevertheless
necessary to advance a compelling government interest. The complexity of the RFRA test
provides many opportunities for conscious or unconscious bias—for example, assuming the
sincerity of incarcerated plaintiffs to be more suspect than those outside prison; treating
ÄĝĦ§¶òÝĝÙÄ½ Ò§ÝĦÙĝ §ĝ ùăĖÄ ă¶ĺÝăĬĝòŁ ƱĖÄòÝÓÝăĬĝƲ ĦÙ§ú úÄĻÄĖ ăĖ ĝù§òòÄĖ ăúÄĝƟ ăĖ ½ÄĦÄĖùÝúÝúÓ
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that creating an exemption for a doctor opposed to performing abortions is more practical or
necessary than one for a doctor who wants to provide abortions.
In one notable example, the plaintiffs challenging the contraceptive mandate of the ACA
were universally accepted as being motivated by their sincere religious rather than political
beliefs—despite the fact that some plaintiffs had in fact included coverage for contraceptives in
their insurance plans prior to the ACA’s enactment, and only removed this coverage after being
·ăúĦ§·ĦÄ½¶Łò§ĻŌĖùĝĝÄÄïÝúÓĦă¶ĖÝúÓ§ò§ĻĝĬÝĦƚ6 Even attorneys representing the government
in those cases declined to challenge the companies’ religiosity or sincerity.
In contrast, DOJ attorneys have argued that the Kings Bay Plowshares protestors’ RFRA
·ò§ÝùƱĖÄōÄ·ĦƤÄ½ƥ§úÄÒÒăĖĦĦăēĖăē§Ó§ú½ÝŇÄ§ú½ă¶Ħ§ÝúĝÄ·Ĭò§ĖēĬ¶òÝ·ēăòÝ·ŁĖÄĺÝĝÝăúĝĦÝúÓÄ½ĻÝĦÙ
ēăĝĦƪÙă·ĖÄòÝÓÝăĬĝìĬĝĦÝŌ·§ĦÝăúƚƲ7 The DOJ has also rigorously challenged the religious beliefs
of the Safehouse board members and humanitarian aid workers like Scott Warren. As one
·ăùùÄúĦ§ĦăĖÙ§ĝúăĦÄ½ƕƱƤĻƥÙÄúŁăĬē§Ł·òăĝÄ§ĦĦÄúĦÝăúĦăĦÙÄòÝĦÝÓ§ĦÝăúĝĦĖ§ĦÄÓŁēĬĖĝĬÄ½¶Ł
the federal government’s lawyers, what you see is that this administration is not committed to
an overarching principle of religious liberty—or even rights for Christians, in general…but rather
ăúòŁÒăĖĦÙăĝÄĻÙăĝÙ§ĖÄĦÙÄ§½ùÝúÝĝĦĖ§ĦÝăúƴĝēăòÝĦÝ·§òēÄĖĝēÄ·ĦÝĺÄƚƲ8
Judges have not generally accepted the government’s recent attempts to label progressive
people of faith as irreligious or insincere. However, in one opinion, a magistrate judge belittled
ĝÄĺÄĖ§òăÒĦÙÄVăUăĖÄÄ§ĦÙĝĺăòĬúĦÄÄĖĝƴr0r§ĖÓĬùÄúĦĝ§ĝ§Ʊùă½ÝŌÄ½úĦÝÓăúÄ½ÄÒÄúĝÄƕƲ9
prompting scholars of law and religion to publicly comment:
“[T]he defense raised in this case, unlike in Sophocles’ play Antigone, does not
ĝĦ§ÓÄ § ĦĖ§ÓÝ· ·ăúōÝ·Ħ ¶ÄĦĻÄÄú ĻĖÝĦĦÄú ēăĝÝĦÝĺÄ ò§Ļ §ú½ ĬúĻĖÝĦĦÄúƕ §¶ĝĦĖ§·Ħ
ùăĖ§òÝĦŁƚÙÄò§Ļ§ēēÄ§òÄ½Ħă¶ŁĦÙÄ½ÄÒÄú½§úĦĝÝĝúăĦăĬĦĝÝ½ÄăÒăĖ§¶ăĺÄĦÙÄ
ò§ĻĝăÒĦÙÄĝĦ§ĦÄƚ;úĝĦÄ§½ƕĦÙÄ½ÄÒÄú½§úĦĝ§ĝïĦÙÄ·ăĬĖĦĦăÝúĦÄĖēĖÄĦ§ĻĖÝĦĦÄúƕ
legislatively created right to religious liberty. The magistrate judge’s failure to
ăÒÒÄĖ§·§ĖÄÒĬò§ú§òŁĝÝĝăÒĦÙÄÝĖr0r½ÄÒÄúĝÄĖÄōÄ·Ħĝ§ùÝĝĦ§ïÄăÒò§Ļƕē§ĝĝÝúÓ
under cover of a clever parry to Greek tragedy, that should be corrected on
§ēēÄ§òƚƲ10
Moreover, many media stories about the volunteers’ cases have framed their activities as
primarily political in nature, frequently ignoring their deep-seated spiritual commitments and
even failing to mention their RFRA defense.11
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In order to preserve religious freedom, it is critical that courts rise above this challenge and
neutrally apply religious exemption laws to all faith practitioners—regardless of whether their
beliefs may be deemed common or unusual, conservative or progressive. Of course, this does not
mean that all religious exemptions should succeed or fail together. Exemptions that would harm
others or reduce overall religious liberty and plurality should be treated with caution. Similarly,
exemption claims that would threaten a larger government program or undertaking—such as
tax collection—will be granted far less frequently than those that can be easily accommodated.
However, courts must be conscious of the risk of bias when performing the RFRA test, and make
a concerted effort to apply religious exemption laws with the neutrality that the Constitution’s
religion clauses, and a national commitment to religious plurality, require.
Religious Liberty Must Be Noncoercive
The purpose of religious liberty protections are, of course, to allow individuals to follow their
own consciences in determining which religious tenets, practices, and communities to embrace.
Thus, religious exemptions may not have the effect of conscripting others into supporting
religious beliefs or practices that they have not freely chosen. Another way to understand this
principle is that religious exemptions reach their constitutional limit when they protect the
religious liberty of one party by requiring another party to bear the cost of protecting those
rights. The government cannot force a person to give up any legal or constitutional right, or
change their behavior, in order to accommodate religious beliefs that they do not themselves
hold.12 In Hobby Lobby, for instance, the Supreme Court emphasized that “accommodating
petitioner’s religious belief in this case would not detrimentally affect others who do not share
ēÄĦÝĦÝăúÄĖƴĝ ¶ÄòÝÄÒƚƲ13 This absence of third-party costs for the accommodation of religion is
crucial to protecting everyone’s religious freedom, not just those seeking a religious exemption.
Many of the exemptions proposed and enacted by the religious right require a third party—
someone other than the religious objector—to bear the cost of the exemption. For example, an
exemption allowing doctors to withhold medical information from their patients if they think
this might lead them to seek an abortion eliminates patients’ ability to make their own medical
decisions, impacting not only their health but their personal religious and moral autonomy. A
newly proposed federal rule that would exempt government contractors from antidiscrimination
policies, allowing them to condition employment on “acceptance of or adherence to religious
ĦÄúÄĦĝ§ĝĬú½ÄĖĝĦăă½¶ŁĦÙÄÄùēòăŁÄĖƕƲ14 would put a large chunk of the labor force at risk of
losing their job if they do not adopt the faith-based practices of their employers.
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ÙÄ 0ÝĖĝĦ ùÄú½ùÄúĦ ÄÒÄúĝÄ ·Ħ ĻăĬò½ Ʊ§··ăùùă½§ĦÄƲ ĦÙÄ ĖÄòÝÓÝăĬĝ ¶ÄòÝÄÒĝ ăÒ
individuals and companies opposed to marriage equality by eliminating many health, labor,
and antidiscrimination provisions that protect workers. For instance, while employers who
deny health insurance coverage to their employees’ dependents would normally be subject to
tax penalties, FADA would prevent the government from punishing employers who withhold
coverage to the children of same-sex parents because of their religious beliefs. How would
losing health insurance for one’s child burden a worker’s religious rights? It is obvious that
òăĝÝúÓĦÙÝĝòÄÓ§ò¶ÄúÄŌĦÝùēăĝÄĝ§ĝÝÓúÝŌ·§úĦeconomic hardship. The fact that the worker is
òăĝÝúÓĦÙÄ¶ÄúÄŌĦ¶Ä·§ĬĝÄăÒ§úÝ½ÄúĦÝĦŁ·Ù§Ė§·ĦÄĖÝĝĦÝ·ƨÙÄĖĝÄŀĬ§òăĖÝÄúĦ§ĦÝăúƨÝùēăĝÄĝ§ú
additional dignitary harm. However, when the government eliminates someone’s legal rights in
order to accommodate someone else’s theological beliefs, this also imposes a religious harm.
It essentially requires the worker to subsidize religious beliefs that violate her own conscience.
Too often, religious exemption disputes are framed as pitting one person’s right to religious
liberty against another’s right to secular equality. This is an important concern, but it obscures
ĦÙÄÒ§·ĦĦÙ§ĦòăĝÝúÓĖÝÓÙĦĝăĖ¶ÄúÄŌĦĝĦă§··ăùùă½§ĦÄ§úăĦÙÄĖēÄĖĝăúƴĝĖÄòÝÓÝăĬĝ¶ÄòÝÄÒĝÝĝ§òĝă
an assault on their religious freedom.
Policymakers and judges should reject religious exemptions that push the economic, social,
or legal costs of a religious belief onto those who do not hold that belief. Any exemption that
requires people to subsidize religious beliefs they do not share—or even, in some cases, beliefs
they do share—diminishes religious liberty for everyone.
Religious Liberty Must Be Nondiscriminatory
Laws prohibiting religious discrimination are indispensable to religious liberty and plurality,
and any attempt to narrow the scope of such laws should be rejected. For over 50 years, the
overwhelming public consensus has held that access to employment, housing, education, and
public accommodations should not be restricted on account of certain identity characteristics,
including religion. Civil rights laws banning religious discrimination have reduced religious
segregation and protected religious minorities from state-sanctioned marginalization and
persecution. Now, efforts to carve out religion-based exemptions from antidiscrimination law
threaten to challenge this consensus.
Antidiscrimination laws are, of course, especially important to religious minorities, including
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Muslims, Sikhs, Jews, and atheists. Both the Federal Bureau of Investigation and the Department
of Justice consistently report a disproportionately high number of discriminatory incidents,
including hate crimes, against Muslims and Jews.15 In the wake of the September 11th attacks
in 2001, the Equal Employment Opportunity Commission (EEOC) witnessed a 250% increase
in the number of religious discrimination charges involving Muslims.16 While this number has
gone down somewhat since then, religious minorities continue to bring claims of discrimination
at wildly disproportionate rates as compared with people from majority religious traditions.
Despite making up only one percent of the population, over 25% of the EEOC charges of religious
workplace discrimination in 2015 related to Muslims.17 The number of assaults against Muslims
in recent years has actually surpassed the modern peak of 2001.18VăúēĖăŌĦăĖÓ§úÝŇ§ĦÝăúĝĦÙ§Ħ
track religious discrimination have also noted a recent rise in anti-Semitic incidents against
Jews.19
ŖŔŕŚĖÄēăĖĦÝĝĝĬÄ½¶ŁĦÙÄ_IúăĦÄ½ĦÙ§ĦÝúĖÄ·ÄúĦŁÄ§ĖĝƕƱƤ·ƥăùùĬúÝĦÝÄĝĖÄēăĖĦÄ½§ú
uptick in attacks and threats against mosques, gurdwaras, and other houses of worship, as
well as acts of bullying, harassment, and violence against children and adults who are—or are
ēÄĖ·ÄÝĺÄ½Ħă¶ÄƨUĬĝòÝùƚƲ20 Muslims themselves report high levels of discrimination: nearly half
of U.S. Muslims report having experienced at least one incident of discrimination in the past year,
and half say it has become harder to be Muslim in the U.S. in recent years.21 In recognition of
the disproportionate rates of discrimination faced by religious minorities, the EEOC’s strategic
enforcement plan for the years 2017-2021 listed discrimination against Muslims and Sikhs as
an emerging priority issue.22
Despite rising levels of religious discrimination, many exemptions advocated by the Christian
right explicitly permit discrimination against religious minorities by narrowing the scope of civil
rights laws. For example, Texas’s H.B. 3859 allows religious foster care agencies to refuse to
place children in non-Christian families, regardless of any state or local laws that prohibit such
discrimination. Similarly, the Trump Administration’s decision to exempt Miracle Hill Ministries
and other federally funded foster care agencies from antidiscrimination regulations allows such
agencies to reject foster parents based on religion. Miracle Hill is currently being sued for turning
away a Catholic foster parent, and it has refused to work with Jewish families.23 In Masterpiece
Cakeshop, the attorney for the bakery explicitly argued before the Supreme Court that the Free
"ŀÄĖ·ÝĝÄò§ĬĝÄĝÙăĬò½¶ÄÝúĦÄĖēĖÄĦÄ½Ħă§òòăĻÒăĖƪēĖăŌĦ¶ĬĝÝúÄĝĝÄĝĦăĺÝăò§ĦÄò§ĻĝēĖăÙÝ¶ÝĦÝúÓ
religious discrimination—not just discrimination based on sexual orientation. In other words, not
only should bakeries be allowed to deny wedding cakes to same-sex couples, they should also
be allowed to deny them to Muslims, Jews, interfaith couples, or atheists.
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ÙÝòÄ§ĝù§òòÓĖăĬēăÒĖÄòÝÓÝăĬĝēĖ§·ĦÝĦÝăúÄĖĝù§Ł¶ÄúÄŌĦÒĖăù¶ÄÝúÓ§òòăĻÄ½ĦăĺÝăò§ĦÄ
antidiscrimination laws, the overall impact of such a regime would be devastating to religious
liberty and plurality more generally. Laws prohibiting religious discrimination have been a crucial
factor in ensuring that people of all faiths are able to fully participate in civil society. If protections
against religion-based discrimination may be ignored without consequence, adherents of
minority religions will be chilled in exercising their faith for fear of experiencing bias in public
accommodations, employment, housing, and in other sectors of public and private life.
Just as antidiscrimination laws protect religious liberty, religious liberty laws can shield
people of faith—especially religious minorities—from discrimination. For example, Iknoor Singh
ĝĬ··ÄĝĝÒĬòòŁ ĬĝÄ½ r0r Ħă ·Ù§òòÄúÓÄ § ĬúÝĺÄĖĝÝĦŁ rÄĝÄĖĺÄ _ÒŌ·ÄĖ Ė§ÝúÝúÓ ăĖēĝ ēĖăÓĖ§ùƴĝ
claim that allowing him to maintain his long hair, beard, and turban, as required by his Sikh faith,
would “have an adverse impact on unit cohesion and morale because uniformity is central to
ĦÙÄ½ÄĺÄòăēùÄúĦăÒ§¶ăú½Ä½§ú½ÄÒÒÄ·ĦÝĺÄŌÓÙĦÝúÓÒăĖ·ÄƚƲ24_Ò·ăĬĖĝÄƕĝĬ·ÙƱĬúÝÒăĖùÝĦŁƲÝĝ
modeled on Christian, rather than Sikh, norms of dress and grooming. Thus, at least for religious
minorities, religious liberty and equality rights are mutually enforcing values, each dependent
on the other.

Protest of the Muslim travel ban before the Supreme Court, 2018. Photograph by Victoria Pickering
ĺÝ§ōÝ·ïĖƚ
79

Whose Faith Matters? The Fight for Religious Liberty Beyond the Christian Right

RFRA was originally understood to be a civil rights law, promulgated in order to reduce
unintentional discrimination against religious minorities. Using exemptions in order to expand
religious discrimination turns the purpose of such laws on their head. In order to protect religious
liberty, we must protect religious communities’ civil rights, including their fair and equal access
to housing, employment, education, and public accommodations. Any attempt to advance
religious liberty by allowing religious discrimination will ultimately destroy the very right it seeks
to protect.
Religious Liberty Cannot Be Absolute
No constitutional right is absolute. Where the government has important policy
considerations, or the legal or constitutional rights of others are at risk, limits on the individual
right to free exercise, free speech, and even liberty are permissible, and sometimes required.
Some religious exemption laws embraced by the Christian right are written in absolute
terms, leaving no room for consideration of the impact the exemption would have on others. The
First Amendment Defense Act, for example, would place an absolute barrier on the enforcement
of an enormous range of laws and policies on certain religious objectors, regardless of the
consequences this would have on larger considerations of civil rights, labor, health, and tax policy.
Such an unconditional exemption stands in stark contrast not only with RFRA, which requires
consideration of important government interests, but with Supreme Court precedent. In Cutter
v. Wilkinson, the Court upheld RLUIPA in part because it was clear that the law would not require
ĦÙÄ§½ăēĦÝăúăÒĖÄòÝÓÝăĬĝÄŀÄùēĦÝăúĝĦÙ§ĦƱ¶Ä·ăùÄÄŀ·ÄĝĝÝĺÄƕÝùēăĝÄĬúìĬĝĦÝŌÄ½¶ĬĖ½Äúĝăú
ăĦÙÄĖÝúĝĦÝĦĬĦÝăú§òÝŇÄ½ēÄĖĝăúĝƕăĖìÄăē§Ė½ÝŇÄĦÙÄÄÒÒÄ·ĦÝĺÄÒĬú·ĦÝăúÝúÓăÒ§úÝúĝĦÝĦĬĦÝăúƚƲ25
Courts have not hesitated to deny religious exemptions to religious minorities as well as
members of humanitarian and social justice movements where they have found compelling
government interests at stake—from the early sanctuary movement volunteers to Rastafarians
seeking to use marijuana for religious practice to Catholic nuclear war protestors. They should
similarly ensure that they take careful account of competing individual and government interests
in assessing claims brought by conservative Christians seeking exemptions from health, labor,
and antidiscrimination laws.
ÙÝĝĖÄēăĖĦēăĝÝĦĝĦÙ§Ħ·ăúōÝ·Ħĝ¶ÄĦĻÄÄúĖÄòÝÓÝăĬĝÄŀÄĖ·ÝĝÄ§ú½ăĦÙÄĖĖÝÓÙĦĝƨĝēÄ·ÝŌ·§òòŁ
equality rights—are often misunderstood and over-emphasized in the current dialogue regarding
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ĖÄòÝÓÝăĬĝ òÝ¶ÄĖĦŁƚ VÄĺÄĖĦÙÄòÄĝĝƕ ĻÙÄú ĖÄòÝÓÝăĬĝ òÝ¶ÄĖĦŁ ĖÝÓÙĦĝ ½ă ·ăúōÝ·Ħ ĻÝĦÙ ăĦÙÄĖ òÄÓ§ò ăĖ
constitutional rights, courts and legislatures must make every effort to thoughtfully balance
the competing interests, without awarding absolute and unconditional deference to any one
constitutional value.
Religious Liberty Must Be Democratic
Pushed to their limit, religious exemptions have the potential to undermine democratic
governance in serious ways. There is some truth to the Court’s early warning in U.S. v. Reynolds
that allowing unrestricted religious exemptions “would be to make the professed doctrines of
religious belief superior to the law of the land, and in effect to permit every citizen to become a
ò§ĻĬúĦăÙÝùĝÄòÒƚƲ26 This concern for democratic lawmaking was echoed again in Employment
Division v. Smith in 1990. In his majority opinion rejecting the right to religious exemptions under
the Constitution, Justice Scalia wrote that “leaving accommodation to the political process will
place at a relative disadvantage those religious practices that are not widely engaged in; but
that unavoidable consequence of democratic government must be preferred to a system in
ĻÙÝ·ÙÄ§·Ù·ăúĝ·ÝÄú·ÄÝĝ§ò§ĻĬúĦăÝĦĝÄòÒƚƲ27 Both decisions warn of the possibility that law will
become ineffective if it cannot be applied to those who oppose it.
This concern for maintaining a functioning democracy may appear overblown when it
comes to religious exemptions that require only modest accommodations, or apply to a small
minority group. Permitting Sikhs in the military to wear a turban, or a small sect to use hoasca,
will have little larger impact on the government’s ability to pass and enforce laws. Typically, such
exemptions are necessary because in promulgating the underlying law or rule, policymakers
did not take into consideration the religious beliefs or practices of the community requesting
an exemption. Allowing exemptions in the context of small or disfavored religious communities
may therefore mirror other constitutional doctrines that seek to correct for democratic failure,
such as the constitutional suspicion that is required when the state acts in a disfavored way
toward discrete and insular minorities that do not have the power to avail themselves of the
political processes that would otherwise protect their interests.28
However, increasingly, religious exemption litigation is being brought on behalf of extremely
large faith groups—such as conservative Evangelical and Catholic Christians—and in contexts
in which the groups’ religious beliefs were already extensively considered and debated, and an
exemption was ultimately rejected in favor of other government priorities. In these contexts,
we would not conclude that the democratic process has somehow failed these communities,
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rather the democratic process produced a result with which they do not agree. The ordinary,
democracy-respecting response to such a moment is to return to democratic institutions and
seek a change in the law, rather than claim that the law does not, or should not, apply to them.
For example, in the case of Hobby Lobby’s RFRA challenge to the contraceptive mandate
of the ACA, the federal government had already engaged in extensive negotiations among
religious, health, and other advocates, and had decided to adopt a religious accommodation
Ħă ĦÙÄ ù§ú½§ĦÄ ĦÙ§Ħ §ēēòÝÄ½ Ħă ĖÄòÝÓÝăĬĝ úăúēĖăŌĦĝƕ ¶ĬĦ úăĦ Ħă ÒăĖƪēĖăŌĦ ·ăĖēăĖ§ĦÝăúĝƚ29 In
successfully gaining a religious exemption through litigation after being denied an exemption
¶ŁĦÙÄÄŀÄ·ĬĦÝĺÄ§½ùÝúÝĝĦĖ§ĦÝăúƕĦÙÄÒăĖƪēĖăŌĦ·ò§Ýù§úĦĝĻÄĖÄ§¶òÄĦăÄĝĝÄúĦÝ§òòŁăĺÄĖĖÝ½ÄĦÙÄ
careful compromise that had been negotiated through the regular democratic process. Religious
objectors are, of course, free to challenge such compromises if they believe them to be in
violation of the Constitution or federal law. Nevertheless, it is worth considering as part of the
debate over the scope of religious exemption law how such challenges may be used to give
even large and politically powerful religious constituencies a second opportunity to win policy
battles that they have lost at the legislative or administrative levels.
In hearing RFRA and other exemption claims, judges should be cognizant of the scale of
the exemptions that are requested, and whether they might have a larger impact on the ability
of policymakers to make and enforce law.
Religious Liberty Must Be Pluralistic
The majority of the rules outlined above are targeted primarily at those in government
charged with promulgating, enforcing, and applying religious liberty laws. However, these are
úăĦĦÙÄăúòŁ§·ĦăĖĝĖÄĝēăúĝÝ¶òÄÒăĖĦÙÄÝú·ĖÄ§ĝÝúÓòŁòăēĝÝ½Ä½Ĭú½ÄĖĝĦ§ú½ÝúÓăÒƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲ
in the U.S. Advocates, journalists, and others have played an essential role in shaping the way
we discuss and protect religious liberty. Too often, this has meant focusing public attention on
ƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲĖÝÓÙĦĝ§ĝ½ÄŌúÄ½¶ŁĦÙăĝÄĻÝĦÙ§ĝÄòÄ·ĦĝÄĦăÒ·ăúĝÄĖĺ§ĦÝĺÄĖÄòÝÓÝăĬĝ¶ÄòÝÄÒĝ
about sex, sexuality, and marriage.
ăĖÄùÄ½ŁĦÙÝĝƕ§½ĺă·§ĦÄĝăÒĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁÒăĖ§òòùĬĝĦ·Ä§ĝÄ·ăúō§ĦÝúÓƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲ
with the Christian right, even if unintentionally. Legal measures that would in fact threaten the
religious liberty of certain faith communities, or of non-practitioners, should not be referred to
§ĝÄÒÒăĖĦĝĦă§½ĺ§ú·ÄƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƚƲ;ú½ÄÄ½ƕĝĬ·Ùò§ĻĝùĬĝĦ¶ÄĬú½ÄĖĝĦăă½§ĝ§ú§ĦĦ§·ïăú
religious neutrality and equality.
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yēÄ·ÝŌ·§òòŁƕÝĦÝĝ·ĖÝĦÝ·§òĦÙ§ĦĻĖÝĦÄĖĝ§ú½§½ĺă·§ĦÄĝ§ĝĻÄòò§ĝēăòÝ·Łù§ïÄĖĝĖÄìÄ·Ħ§ƱĖÄòÝÓÝăú
ĺĝƚM1qƠĖÄēĖă½Ĭ·ĦÝĺÄĖÝÓÙĦĝƲÒĖ§ùÄĻăĖïÒăĖĬú½ÄĖĝĦ§ú½ÝúÓ§ú½½Äĝ·ĖÝ¶ÝúÓĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁ
claims. For many people—like members of the Clergy Consultation Service who provided
abortion referrals prior to Roe, and the clergymembers in United Church of Christ v. Reisinger
who sought a religious right to perform same-sex wedding ceremonies—religious freedom
ÝĝúăĦÝú·ăúōÝ·ĦĻÝĦÙĖÄēĖă½Ĭ·ĦÝĺÄìĬĝĦÝ·Ä§ú½M1qÄĕĬ§òÝĦŁƚoăĝÝĦÝăúÝúÓĦÙÄēĖăĦÄ·ĦÝăúăÒ
ĖÄòÝÓÝăú§ú½ăĦÙÄĖÒĬú½§ùÄúĦ§òĖÝÓÙĦĝ§ĝ§ŇÄĖăƪĝĬù·ăúōÝ·ĦÄĖ§ĝÄĝĦÙÄÄŀēÄĖÝÄú·ÄĝăÒù§úŁ
faith communities, including LGBTQ people of faith. Exemptions that protect anti-choice or
anti-LGBTQ religious views may offer protections to certain religious believers, but they do not
protect all—or even most—people’s right to religious liberty.

Protestors Waiting for the Burwell v. Hobby Lobby decision outside the Supreme Court, 2014. © 2014
ùÄĖÝ·§úMÝÒÄMÄ§ÓĬÄĺÝ§ōÝ·ïĖƚ

As part of this commitment to respecting all religious beliefs, atheists and the nonreligious
must be included among those in need of religious liberty protection. A large and growing
ēÄĖ·ÄúĦ§ÓÄăÒĦÙÄƚyƚēăēĬò§ĦÝăúÝ½ÄúĦÝŌÄĝ§ĝĬú§ÒŌòÝ§ĦÄ½ĻÝĦÙ§úŁĖÄòÝÓÝăĬĝÓĖăĬēƕĦÙăĬÓÙ§
ĝòÝÓÙĦù§ìăĖÝĦŁƦřřǖƧăÒĦÙÝĝēăēĬò§ĦÝăúƨăÒĦÄú·§òòÄ½ĦÙÄƱúăúÄĝƲƨĝĦÝòò½Äĝ·ĖÝ¶ÄĦÙÄùĝÄòĺÄĝ§ĝ
religious or spiritual.30ÄĝēÝĦÄĦÙÝĝĦĖÄú½ĦăĻ§Ė½ĝúăúƪ§ÒŌòÝ§ĦÝăúƕúăúĖÄòÝÓÝăĬĝēÄăēòÄ§ú½§ĦÙÄÝĝĦĝ
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continue to face widespread prejudice in the United States.31 This bias against atheists can have
material consequences; studies have found that atheists are vulnerable to discrimination in a
Ė§úÓÄăÒĝÄĦĦÝúÓĝƕÝú·òĬ½ÝúÓĻÙÄúĝÄÄïÝúÓÄùēòăŁùÄúĦ§ú½ĖĬúúÝúÓÒăĖăÒŌ·Äƚ32 In fact, while
unenforceable, there are still laws or constitutional provisions on the books in eight states
¶§ĖĖÝúÓ§ĦÙÄÝĝĦĝÒĖăùÙăò½ÝúÓēĬ¶òÝ·ăÒŌ·Äƚ33
Those who think, speak, and write about religious liberty must take care to present a
ēòĬĖ§òÝĝĦÝ·ĺÝÄĻăÒĖÄòÝÓÝăú§ú½ĖÄòÝÓÝăĬĝÒĖÄÄ½ăùƕĖ§ĦÙÄĖĦÙ§úÄĝĝÄúĦÝ§òÝŇÝúÓƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲ
as an issue for conservative Christians. Moreover, they should acknowledge that religious liberty
rights must apply to the nonreligious, or they are meaningless.
Conclusion
Religious liberty means many things to many people. To some, like Samantha Elauf—who
lost a job opportunity because of her headscarf—it means the ability to practice one’s religion
openly without fear of discrimination or persecution. To others, like atheist activist Dan Barker,
it means the right to access government institutions, such as public schools and courthouses,
that are free from religious prayer or symbols. To others still, like Scott Warren—who continues
ĦăÒ§·ÄĝÝÓúÝŌ·§úĦēĖÝĝăúĦÝùÄÒăĖēĖăĺÝ½ÝúÓÒăă½§ú½ĝÙÄòĦÄĖĦăùÝÓĖ§úĦĝƨÝĦùÄ§úĝĦÙÄĖÝÓÙĦ
Ħă§·ĦăĬĦĦÙÄÝĖÒ§ÝĦÙƕÄĺÄúÝÒ½ăÝúÓĝăù§Ł·ăúōÝ·ĦĻÝĦÙ·ĖÝùÝú§òăĖ·ÝĺÝòĝĦ§ĦĬĦÄĝƚú½Ōú§òòŁƕĦă
some, religious liberty means no less than the ability to enshrine their own personal beliefs into
U.S. law, and impose these beliefs on others.
Legislators and courts cannot protect every individual’s own private understanding of
religious liberty. While free exercise of religion is a fundamental right, it is not an unlimited
one. Like the right to free speech, it must sometimes yield to larger governmental or public
concerns—including rights of others to follow their own consciences. While no one would argue
that the United States’ religious liberty doctrine has been a model of consistency and clarity,
there have been a few longstanding guiding principles that have served us well: the responsibility
to treat all religious communities and beliefs—including a lack of religious belief—with neutrality;
the refusal to require that people subsidize religious beliefs they do not hold; and a commitment
to nondiscrimination and religious plurality.
Unfortunately, both advocates and government actors are now attempting to rewrite the
meaning of religious liberty in a way that favors only a subset of religious believers. While people
of faith have been called by their religious beliefs to feed the hungry, welcome the stranger, serve
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those who use drugs, protect our environment, symbolically disarm weapons of war, celebrate
same-sex commitments, and protect the right to abortion, these acts have been purposefully
ăĺÄĖòăăïÄ½ÝúÒ§ĺăĖăÒ§ĦÙÄăĖŁăÒƱĖÄòÝÓÝăĬĝòÝ¶ÄĖĦŁƲ·ÄúĦÄĖÄ½ăúăēēăĝÝĦÝăúĦăĝÄŀĬ§òòÝ¶ÄĖĦŁ
and equality rights. This is an affront to the values that made the free exercise of religion and
church-state separation two of the foundations of our constitutional democracy.
This report is not intended to offer an opinion on how each of the religious liberty cases
discussed therein should be decided. Rather, it is intended to shine a spotlight on the ways in
which conversations about religious liberty in the U.S. have focused almost exclusively on one
religious community, to the detriment of other faith groups. By providing a reminder of the
vast diversity of religious beliefs and believers that must be protected equally under the law,
we hope to reclaim a deeper understanding of religious liberty and preserve this fundamental
constitutional right for people of all faiths and none.
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&RQJ  KWWSVZZZMXVWLFHJRYVLWHVGHIDXOW¿OHVMPGOHJDF\KHDUSGI 6WDWHPHQWRI5HS&UDLJ
:DVKLQJWRQ  ³,WLVWKHSHRSOHZKRDUHLQWKHPLQRULW\«RQWKHTXHVWLRQRIUHOLJLRQZKRQHHGWKHSURWHFWLRQWKHPRVWVRWKH\
FDQSUDFWLFHLW´ id.DW VWDWHPHQWRI(OGHU'DOOLQ2DNV  ³7KHZRUVKLSHUVZKRQHHGLWV>7KH%LOORI5LJKWV¶@SURWHFWLRQVDUH
WKH RSSUHVVHG PLQRULWLHV QRW WKH LQÀXHQWLDO FRQVWLWXHQW HOHPHQWV RI WKH PDMRULW\´  See also  &RQJ 5HF    
VWDWHPHQWRI5HS.DUHQ)6KHSKHUG id. DW VWDWHPHQWRI5HS%UXFH9HQWR  ³7RGD\WKHEDODQFHLVWLSSHGDJDLQVWWKH
H[HUFLVHRIUHOLJLRQDQGHVSHFLDOO\DJDLQVWWKRVHWKDWDUHPLQRULWLHVLQRXUVRFLHW\HLWKHUHWKQLFDOO\DVP\FROOHDJXHVPHQWLRQHG
WKHQDWLYH$PHULFDQVJURXSVWKH+PRQJ«DQGRURWKHUPLQRULW\UHOLJLRXVJURXSV´id.DW VWDWHPHQWRI5HS%RE)UDQNV 
³,WV>6PLWKV¶@LPSOLFDWLRQVDUHHVSHFLDOO\EXUGHQVRPHIRUWKRVHZKRVHEHOLHIVOLHZLWKLQWKHUHOLJLRXVPLQRULW\´ &RQJ5HF
   VWDWHPHQWRI5HS*OHQQ0$QGHUVRQ  ³WKHLOORJLFDOUHIXVDOWRH[DPLQHDQ\6WDWHLQIULQJHPHQWVRQUHOLJLRXV
SUDFWLFHVLVGLVDVWURXVWRWKRVHUHOLJLRXVSUDFWLFHVZKLFKPD\QRWFRQIRUPWRJHQHUDOODZDQGGRQRWKDYHWKHSRSXODUVXSSRUWWR
¿QGSROLWLFDOO\JUDQWHGH[FHSWLRQV´ &RQJ5HF   VWDWHPHQWRI5HS6WHSKHQ-6RODU]  ³7KHWHVWVWULNHVDQ
DSSURSULDWHEDODQFHEHWZHHQWKHQHHGVRIWKHPDMRULW\DQGWKHULJKWVRIUHOLJLRXVPLQRULWLHV´ 
28
See, e.g., The Religious Freedom Restoration Act: Hearing on S. 2969 Before the S. Comm. on the Judiciary, 102nd
&RQJ   6WDWHPHQWRI0DUN&KRSNR*HQHUDO&RXQVHO8QLWHG6WDWHV&DWKROLF&RQIHUHQFH  ³7KH&RQIHUHQFHKDV
OHJLWLPDWHFRQFHUQVWKDW6ZLOOEHXWLOL]HGWRDWWHPSWWRSURPRWHWKHGHVWUXFWLRQRILQQRFHQWXQERUQKXPDQOLYHV´  id. at
 6WDWHPHQWRI-DPHV%RSS-U*HQHUDO&RXQVHO1DWLRQDO5LJKWWR/LIH&RPPLWWHHWLWOHG³:K\WKH5HOLJLRXV)UHHGRP
5HVWRUDWLRQ$FW0XVW([SUHVVO\([FOXGHD5LJKWWR$ERUWLRQ´ 
29
*RQ]DOHVY2&HQWUR(VStULWD%HQH¿FHQWH8QLmRGR9HJHWDO86  
30
City of Boerne v. Flores86  
31
State Religious Freedom Restoration Acts1DW¶O&RQIRI6W/HJLVODWXUHV 0D\ KWWSZZZQFVORUJUHVHDUFK
FLYLODQGFULPLQDOMXVWLFHVWDWHUIUDVWDWXWHVDVS[.
32
See State RFRA Map, 3උඈඍൾർඍ7ඁඒ1ൾංඁൻඈඋ ODVWYLVLWHG0DU KWWSZZZSURWHFWWK\QHLJKERURUJUIUD QRWLQJ
5)5$OLNH SURWHFWLRQV XQGHU VWDWH FRQVWLWXWLRQV LQ$ODEDPD$ODVND 0DLQH 0DVVDFKXVHWWV 0LQQHVRWD 2KLR 1HZ<RUN DQG
Wisconsin).
33
86&FFet seq.
34
Burwell v. Hobby Lobby Stores, Inc., 86  .
35
Zubik v. Burwell86BB6&W  
36
Masterpiece Cakeshop, Inc. v. Colorado Civil Rights Comm’n86BB6&W  
37
)RUDOLVWRIDGGLWLRQDOOLWLJDWLRQsee infra 6HFWLRQ,,,QRWH,QDGGLWLRQWZRRWKHUUHOLJLRQFDVHVZHUHUHFHQWO\KHDUG
E\WKH6XSUHPH&RXUW,QRQHWKH&RXUWKHOGWKDWWKHVWDWHRI0LVVRXULYLRODWHGWKH)UHH([HUFLVH&ODXVHRIWKH&RQVWLWXWLRQZKHQ
LWZLWKKHOGDJUDQWWRDFKXUFKD൶OLDWHGSUHVFKRROEHFDXVHRIDVWDWHEDQRQIXQGLQJUHOLJLRXVLQVWLWXWLRQVTrinity Lutheran Church
of Columbia, Inc. v. Comer86BB6&W  ,QWKHRWKHUWKH&RXUWIRXQGWKDWDIRRW/DWLQFURVVGHGLFDWHG
WRVROGLHUVNLOOHGLQ::,EXLOWLQDQGGLVSOD\HGRQJRYHUQPHQWRZQHGODQGGLGQRWYLRODWHWKH(VWDEOLVKPHQW&ODXVHAm.
Legion v. Am. Humanist Ass’n86B6&W  
38
Ricks v. State Contractors Bd.3G ,GDKR&W$SS appeal docketed1R 86-XO 
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Endnotes, Section II: Sikhs and Satanists, Sanctuary and Safe Drug Use: Religious Liberty Law
Beyond the Christian Right


-H൵UH\6FKHXHUOrigins of the Settlement House Movement, 9ංඋංඇංൺ&ඈආආඈඇඐൾൺඅඍඁ8 ODVWYLVLWHG6HSW 
availableDWKWWSVVRFLDOZHOIDUHOLEUDU\YFXHGXVHWWOHPHQWKRXVHVRULJLQVRIWKHVHWWOHPHQWKRXVHPRYHPHQW0DUJDUHW(
%HUU\6HWWOHPHQW0RYHPHQW9ංඋංඇංൺ&ඈආආඈඇඐൾൺඅඍඁ8 ODVWYLVLWHG6HSW availableDWKWWSVVRFLDO
ZHOIDUHOLEUDU\YFXHGXVHWWOHPHQWKRXVHVVHWWOHPHQWPRYHPHQW$OLFH:&DPSEHOO7KH7HPSHUDQFH0RYHPHQW
9ංඋංඇංൺ&ඈආආඈඇඐൾൺඅඍඁ8 ODVWYLVLWHG6HSW KWWSVVRFLDOZHOIDUHOLEUDU\YFXHGXUHOLJLRXVWKHWHPSHUDQFHPRYH
PHQW

7D\ORU %UDQFK Globalizing King’s Legacy, 1<7ංආൾඌ -DQ    KWWSVZZZQ\WLPHVFRPRSLQLRQ
JOREDOL]LQJNLQJVOHJDF\KWPO

/DXUD52OVRQThe Religious Left in Contemporary American Politics3ඈඅ5ൾඅංංඈඇ,ൽൾඈඅඈඒ  

7LPRWK\ - :LOOLDPV Evangelical Christians Are on the Left, Too 5ൾඅංංඈඇ 1ൾඐඌ 6ൾඋඏංർൾ 2FW    KWWSV
UHOLJLRQQHZVFRPHYDQJHOLFDOFKULVWLDQVDUHRQWKHOHIWWRR:LOOLDPVFRQWLQXHG³:KDWKDVUHPDLQHGXQUHFRJQL]HG
LVWKHLPSRUWDQWUROHWKH&KULVWLDQOHIWKDVSOD\HGGXULQJWKHODVW\HDUV´Id.

+ROO\0H\HUYou Know the Religious Right. Here’s the Religious Left (And It's Fired Up)8ඌൺ7ඈൽൺඒ $SU 
KWWSVZZZXVDWRGD\FRPVWRU\QHZVQDWLRQQRZWRXJKWLPHVGHHSHUIDLWK 0LFKHOOH 7DQJ 7he
Christian Left—Possibly the Most Interesting Group You’ve Never Heard Of +ඎൿൿංඇඍඈඇ 3ඈඌඍ 'HF    KWWSVZZZ
KX൶QJWRQSRVWFRPPLFKHOOHWDQJWKHFKULVWLDQOHIWSRVVLEOBEBKWPO

+DUPHHW .DPERM The Media’s ‘Religious Left’ Is Erasing Marginalized Communities of Faith 6ඈඃඈඎඋඇൾඋඌ )HE 
 KWWSVVRMRQHWDUWLFOHVPHGLDVUHOLJLRXVOHIWHUDVLQJPDUJLQDOL]HGFRPPXQLWLHVIDLWK

.LUE\*RLGHO%ULDQ6PHQWNRZVNL&UDLJ)UHHPDQPerceptions of Threat to Religious Liberty3ඈඅ6ർං3ඈඅ
  

1RWHWKDWZKLOHWKLVVHFWLRQLQFOXGHVOLWLJDWLRQEURXJKWLQWKHVVDQGVWKHSDVVDJHRI5)5$KDVFUHDWHGDVHD
FKDQJHLQUHOLJLRXVH[HPSWLRQODZWKXVOLWLJDWLRQEURXJKWSULRUWRLWVHQDFWPHQWVKRXOGQRWEHFRQVLGHUHGFRQWUROOLQJDXWKRULW\

Singh v. McHugh)6XSSG ''& 

$$H[UHOBetenbaugh v. Needville Indep. School Dist)G WK&LU 
11
Merced v. Kasson)G WK&LU 

Tagore v. United States:/ 6'7H[ 'RQ%\UG)HGHUDO*RYHUQPHQW6HWWOHV'LVSXWHZLWK6LNK
:RPDQ2YHU.LUSDQ%ൺඉඍංඌඍ-ඈංඇඍ&ඈආආංඍඍൾൾ)ඈඋ5ൾඅංංඈඎඌ/ංൻൾඋඍඒ 1RY KWWSVEMFRQOLQHRUJIHGHUDOJRYHUQPHQW
VHWWOHVGLVSXWHZLWKVLNKZRPDQRYHUNLUSDQ,QDGGLWLRQWRFODLPVEURXJKWXQGHU5)5$UHOLJLRXVPLQRULWLHVFRQWLQXH
WRRFFDVLRQDOO\VXFFHHGLQEULQJLQJUHOLJLRXVOLEHUW\FODLPVXQGHUWKH)UHH([HUFLVH&ODXVHRIWKH86FRQVWLWXWLRQ²IRUH[DPSOH
ZKHUHDODZRUSROLF\LVIRXQGWREHXQGHULQFOXVLYHDQGWKHUHIRUHQRW³QHXWUDO´See, e.g.Mitchell County v. Zimmerman
1:G ,RZD 
13
86&H M  ³7KHWHUPµUHOLJLRQ¶LQFOXGHVDOODVSHFWVRIUHOLJLRXVREVHUYDQFHDQGSUDFWLFHDVZHOODVEHOLHI
XQOHVV DQ HPSOR\HU GHPRQVWUDWHV WKDW KH LV XQDEOH WR UHDVRQDEO\ DFFRPPRGDWH WR DQ HPSOR\HH¶V RU SURVSHFWLYH HPSOR\HH¶V
UHOLJLRXVREVHUYDQFHRUSUDFWLFHZLWKRXWXQGXHKDUGVKLSRQWKHFRQGXFWRIWKHHPSOR\HU¶VEXVLQHVV´ 
14
E.E.O.C. v. Abercrombie & Fitch Stores,QF86BB6&W  (PSOR\HUVQHHGQRWDFFRPPRGDWH
WKHUHOLJLRXVEHOLHIVRIHPSOR\HHVZKHUHGRLQJVRZRXOGFDXVHDQXQGXHKDUGVKLSSee, e.g.Finnie v. Lee County, Mississippi,
)VXSSG  1'0LVV  MXYHQLOHGHWHQWLRQIDFLOLW\ZDVQRWUHTXLUHGWRDFFRPPRGDWHDQR൶FHU¶VUHOLJLRXVEHOLHIV
UHTXLULQJKHUWRZHDUDVNLUW 

Holt v. Hobbs86BB6&W  See also Yellowbear v. Lampert)G WK&LU 
Carter v. Myers:/ '6& 

/XFLHQ-'KRRJHThe Religious Freedom Restoration Act at 25: A Quantitative Analysis of the Interpretive Case Law
:ආ0ൺඋඒ%ංඅඅ2ൿ5ඍඌ-  ,QFDUFHUDWHGSODLQWL൵VKDYHDQHVSHFLDOO\ORZUDWHRIVXFFHVV5/8,3$DQG
5)5$FODLPVEURXJKWE\SHRSOHLQSULVRQDUHIUHTXHQWO\GLVPLVVHGIRUDQXPEHURISURFHGXUDODQGVXEVWDQWLYHUHDVRQVLQFOXGLQJ
IDLOXUH WR H[KDXVW DGPLQLVWUDWLYH UHPHGLHV DQG IDLOXUH WR GHPRQVWUDWH D VXEVWDQWLDO EXUGHQ RQ WKHLU UHOLJLRXV EHOLHIV See, e.g.
Parson v. Pierce,:/ ''HO)HE Burke v. N.D. Dep’t of Corr. and Rehab)6XSSG '1'
 appeal dismissed,)HG$SS[ WK&LU 

United States v. Vasquez-Ramos)G WK&LU cert denied86  United States v.
Wilgus)G WK&LU Gibson v. Babbitt,)G WK&LU United States v. Friday,
)G WK&LU United States v. Oliver)G WK&LU but see McAllen Grace Brethren
Church v. Salazar)G WK&LU 

Harrell v. Donahue)G WK&LU  WKHFRXUWKHOGWKDW7LWOH9,,SURYLGHGWKHH[FOXVLYHUHPHG\IRU
IHGHUDOHPSOR\HHGLVFULPLQDWLRQFODLPV 

,QUH7KUHH&KLOGUHQ)6XSSG '1- 

Dunn v. Ray,6&W  
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Id.DW

Murphy v. Collier,6&W  

%LEOH9HUVHVRQ:HOFRPLQJ,PPLJUDQWV6ඈඃඈඎඋඇൾඋඌ ODVWYLVLWHG6HSW KWWSVVRMRQHWELEOHYHUVHV
ZHOFRPLQJLPPLJUDQWV

86&

,QWHUYLHZ ZLWK$OH[LD 6DOYDWLHUUD The Roots and Branch of the Sanctuary Movement, &ඁඋංඌඍංൺඇ &ൾඇඍඎඋඒ )HE 
  KWWSVZZZFKULVWLDQFHQWXU\RUJDUWLFOHURRWVDQGEUDQFKHVVDQFWXDU\PRYHPHQW ³0RUH WKDQ  FKXUFKHV SDUWLFLSDWHG
RYHUDERXWDWHQ\HDUSHULRGVKHOWHULQJDERXWUHIXJHHV´ 3XFN/RInside the New Sanctuary Movement That’s Protecting
Immigrants From ICE 7ඁൾ 1ൺඍංඈඇ 0D\    KWWSVZZZWKHQDWLRQFRPDUWLFOHLQVLGHQHZVDQFWXDU\PRYHPHQWWKDWV
SURWHFWLQJLPPLJUDQWVLFH 7RGD\¶VVDQFWXDU\PRYHPHQWLVEHLQJUHYLYHGE\PDQ\RIWKHVDPHFRPPXQLWLHVRIIDLWKWKDWLQWKH
VWUDQVSRUWHGDQGVKHOWHUHGXSWRUHIXJHHV 2WKHUVRXUFHVHVWLPDWHWKDWWKHQXPEHURIUHIXJHHVDLGHGWKHVDQFWXDU\
PRYHPHQWZDVIDUORZHUSee&O\GH+DEHUPDQTrump and the Batter over Sanctuary in America1<7ංආൾඌ 0DU 
KWWSVZZZQ\WLPHVFRPXVVDQFWXDU\FLWLHVPRYHPHQWVSROLWLFDODV\OXPKWPO ³,Q DOO DQ HVWLPDWHG 
UHIXJHVHHNHUVZHUHDLGHGLQWKDWODWWHUGD\YHUVLRQRIWKH8QGHUJURXQG5DLOURDG´ 

United States v. Merkt)G WK&LU United States v. Aguilar)GIQ WK&LU
 

1RWDEO\VRPHVDQFWXDU\DFWLYLVWVDUJXHGWKDWWKHLUDFWLYLWLHVVKRXOGQRWEHFRQVLGHUHGLOOHJDOEXWZHUHLQIDFWH൵RUWVWR
HQIRUFHWKHODZLQWKHIDFHRIWKH86JRYHUQPHQW¶VYLRODWLRQVRIERWKLQWHUQDWLRQDOKXPDQULJKWVDQGWKHFRXQW\¶VRZQLPPLJUDWLRQ
ODZVSee6DQFWXDU\7ULDO3DSHUV8$උංඓ6ඉൾർංൺඅ&ඈඅඅൾർඍංඈඇඌ ODVWYLVLWHG6HSW KWWSVVSHFFROOOLEUDU\DUL]RQDHGX
FROOHFWLRQVVDQFWXDU\WULDOSDSHUV ³-LP&RUEHWWD4XDNHULQVLVWHGWKDWZKDWWKH\ZHUHGRLQJZDVQRWµFLYLOGLVREHGLHQFH¶+H
DUJXHGLQVWHDGWKDWLWZDVµFLYLOLQLWLDWLYH²WKH\ZHUHXSKROGLQJODZVUHJDUGLQJWUHDWPHQWRIZDUUHIXJHHVWKDWWKH86JRYHUQPHQW
UHIXVHGWRHQIRUFH´ 

Merkt,)GDW

Aguilar,)GDW

American Baptist Churches v. Meese,  ) 6XSS  1' &DO   VDQFWXDU\ DFWLYLVWV D൶UPDWLYHO\ VRXJKW DQ
H[HPSWLRQIURPWKHIHGHUDOKDUERULQJVWDWXWH Intercmty. Ctr. for Justice and Peace v. I.N.S)G QG&LU  UHOLJLRXV
RUJDQL]DWLRQ VRXJKW H[HPSWLRQ IURP ,PPLJUDWLRQ 5HIRUP DQG &RQWURO $FW VWDWLQJ LW ZDV UHOLJLRXVO\ FRPSHOOHG WR SURYLGH
HPSOR\PHQWWRSHUVRQVLQQHHGUHJDUGOHVVRIWKHLULPPLJUDQWVWDWXV  Am. Friends Serv. Comm. Corp. v. Thornburgh)G
WK&LU  VDPH Presbyterian Church v. United States)G WK&LU  &KXUFKHVDUJXHGWKDWWKHLUUHOLJLRXV
ULJKWVZHUHYLRODWHGZKHQ,16DJHQWVHQWHUHGFKXUFKHVDQGVXUUHSWLWLRXVO\UHFRUGHGFKXUFKVHUYLFHV 
31
See, e.g.0DQQ\)HUQDQGH]She Stopped to Help Migrants on a Texas Highway. Moments Later, She Was ArrestedN.Y.
7ංආൾඌ 0D\ KWWSVZZZQ\WLPHVFRPXVWH[DVERUGHUJRRGVDPDULWDQKWPO1DWH5D\PRQG0DVVDFKXVHWWV
-XGJH)DFHV)HGHUDO&KDUJHVIRU%ORFNLQJ,PPLJUDWLRQ$UUHVW5ൾඎඍൾඋඌ $SU KWWSVZZZUHXWHUVFRPDUWLFOHXVXVD
LPPLJUDWLRQMXGJHPDVVDFKXVHWWVMXGJHIDFHVIHGHUDOFKDUJHVIRUEORFNLQJLPPLJUDWLRQDUUHVWLG86.&16

United States v. Warren1RFU5&&%39 '$UL])HE United States v. Deighan1RPM
1$%*0 '$UL]'HF 8QLWHG6WDWHVY+RৼPDQ1RPM1$%*0 '$UL]'HF 
33
7UDQVFULSWRI0RWLRQ+HDULQJDWUnited States v. Warren1R&578&5&& '$UL]0D\ 
34
'HIHQGDQW¶V$PHQGHG0RWLRQWR'LVPLVV&RXQWVDQGDWUnited States v. Warren1RFU5&&%39
'$UL])HE 

See, e.g.$\VKD .KDQ Pastor Surveilled After Ministering to Migrants Sues US Government, 5ൾඅංංඈඇ 1ൾඐඌ 6ൾඋඏ.
-XO\    KWWSVUHOLJLRQQHZVFRPSDVWRUVXUYHLOOHGDIWHUPLQLVWHULQJWRPLJUDQWVVXHVXVJRYHUQPHQW $QLWD
6QRZ$UL]RQD&OHUJ\&DOO$FWLYLVWVWR6XSSRUW0LJUDQWVRQ%RUGHU5ൾඅංංඈඇ1ൾඐඌ6ൾඋඏ $XJ KWWSVUHOLJLRQQHZV
FRPDUL]RQDFOHUJ\FDOODFWLYLVWVWRVXSSRUWPLJUDQWVRQERUGHU)RUDOLVWRIQHZVDUWLFOHVWKDWIDLOWRPHQWLRQ'U
:DUUHQDQGRWKHUV¶5)5$FODLPVsee infra 6HFWLRQ,9QRWH

6DPXHO 6PLWK Religious Freedom Concerns Raised as Trial Over Aid to Illegal Immigrants Ends in Hung Jury
&ඁඋංඌඍංൺඇ 3ඈඌඍ -XQH    KWWSVZZZFKULVWLDQSRVWFRPQHZVUHOLJLRXVIUHHGRPFRQFHUQVUDLVHGDVWULDORYHUDLGWR
LOOHJDOLPPLJUDQWVHQGVLQKXQJMXU\KWPO

%RE 2UWHJD Prosecutors to Retry Volunteer Worker Who Aided Migrants &ඇඇ -XO\    KWWSVZZZFQQ
FRPXVVFRWWZDUUHQPLJUDQWKXPDQLWDULDQSURVHFXWLRQLQYVLQGH[KWPO*RYHUQPHQW¶V0RWLRQWR'LVPLVV&RXQWRI
WKH,QGLFWPHQWUnited States v. Warren&55&& '7)  '$UL]-XO\ 

9HUGLFW8QLWHG6WDWHVY+RৼPDQ1201$ %39 DW  '$UL]-DQ 

%ULHIIRU3URIHVVRUVRI5HOLJLRXV/LEHUW\DV$PLFL&XULDHLQ6XSSRUWRI1HLWKHU3DUW\RQ'HIHQGDQWV¶0RWLRQWR'LVPLVV
8QGHUWKH5HOLJLRXV/LEHUW\5HVWRUDWLRQ$FW8QLWHG6WDWHVY+RৼPDQ1R&550 '$UL]$SU 

5DIDHO&DUUDQ]DBorder Aid Volunteers Sentenced to 15 Months of Probation, Must Pay Fines$ඓർൾඇඍඋൺඅർඈආ 0DU
   KWWSVZZZD]FHQWUDOFRPVWRU\QHZVERUGHUDLGYROXQWHHUVVHQWHQFHGPRQWKVSUREDWLRQPXVWSD\
¿QHV
41
'HIHQGDQWV¶2SHQLQJ0HPRUDQGXPLQ6XSSRUWRI5HYHUVDORI0DJLVWUDWH-XGJH¶V-XGJPHQWRI&RQYLFWLRQUnited States
Y+RৼPDQ1R&550 '$UL]0DU 

2UGHUUnited States v. Deighan1R01$ %39  '$UL]0DU 
43
United States v. Good)6XSSG '1HE  LQWHUQDOTXRWDWLRQVRPLWWHG 
90
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44
Id.DW

0DWWKHZ5HQGDPastor Claims Government Targeted Her for Ministering to Immigrants&ඈඎඋඍඁඈඎඌൾ1ൾඐඌ6ൾඋඏ -XO\
 KWWSVZZZFRXUWKRXVHQHZVFRPSDVWRUFODLPVJRYHUQPHQWWDUJHWHGKHUIRUPLQLVWHULQJWRLPPLJUDQWV

&RPSODLQWDWDousa v. United States Dep’t of Homeland Sec1R&9/$%.6&:/ 6'
&DO-XO\ KWWSVZZZFRXUWKRXVHQHZVFRPZSFRQWHQWXSORDGV.DMLSGI

Id.DW

Id. at 3.

Id.DW

Id.DWSee also3ODLQWL൵¶V0RWLRQIRUD3UHOLPLQDU\,QMXQFWLRQ Dousa v. United States Dep't of Homeland Sec
1R&9/$%.6&:/ 6'&DO-XO\ 

%ULHI RI 6HYHQWHHQ ,QWHUIDLWK &OHUJ\ DQG 5HOLJLRXV /HDGHUV DV$PLFL &XULDH 6XSSRUWLQJ 5HVSRQGHQWV¶ 2SSRVLWLRQ WR
0RWLRQIRU3UHOLPLQDU\,QMXQFWLRQ Texas HHS Comm’n v. United States, 1'7H[ :/

Id.

Texas HHS Comm’n v. United States)6XSSG 1'7H[ DSSHDOGLVPLVVHGWK&LU 2FW
 

'HIHQGDQW¶V6XSSOHPHQWDO%ULHILQ2SSRVLWLRQWR3ODLQWL൵¶V0RWLRQIRU,PPHGLDWH3RVVHVVLRQUnited States v. 65.791
Acres of Land,1RFY 6'7H['HF 

Id.DW,QWHUHVWLQJO\OLNHLQRodriguez v. SessionsGLVFXVVHGEHORZWKHGLRFHVH¶EULHIPDGHVHYHUDOSDVVLQJUHIHUHQFHVWR
DERUWLRQLQLWVEULHI,WPHQWLRQHGWKH&DWKROLFEHOLHIWKDW³WKHOLYHVRIWKHLPPLJUDQWSRRUDUHDVVDFUHGDVWKHOLYHVRIWKHXQERUQ´
DQGWKDWWKH&KXUFK¶VRSSRVLWLRQWRDERUWLRQGHULYHGIURP³>W@KHIRXQGDWLRQRI&DWKROLFVRFLDOWHDFKLQJLVWKDWDOOKXPDQOLIHLV
VDFUHGDQGWKDWWKHGLJQLW\RIWKHKXPDQSHUVRQLVWKHPRUDOIRXQGDWLRQIRUVRFLHW\´Id.DW

Id. at 11.

Id.DW

Id.DW

Id.DW

2UGHURQ3ODLQWL൵¶V2SSRVHG0RWLRQIRU,PPHGLDWH3RVVHVVLRQUnited States v. 65.791 Acres of Land1RFY
6'7H[)HE 

3UHVV 5HOHDVH 2൶FH RI &RQJUHVVPDQ +HQU\ &XHOODU Rep. Cuellar Secures Key Appropriations Language Protecting
Sensitive Areas and Requiring Local Communities and DHS to Reach Mutual Agreements on Barriers )HE KWWSV
FXHOODUKRXVHJRYQHZVGRFXPHQWVLQJOHDVS["'RFXPHQW,' 

&KULVWLQH5RXVVHOOHEmergency Declaration Raises New Questions About Texas Border Chapel&ൺඍඁඈඅංർ1ൾඐඌ$ൾඇർඒ
)HE    KWWSVZZZFDWKROLFQHZVDJHQF\FRPQHZVHPHUJHQF\GHFODUDWLRQUDLVHVQHZTXHVWLRQVDERXWWH[DVERUGHU
FKDSHO

%ULHIRI5HOLJLRXV2UJDQL]DWLRQVDV$PLFL&XULDH6XSSRUWLQJ3HWLWLRQHUVState of California, et al v. Donald Trump, et
al'RFNHW1R WK&LU$XJ 

Rodriguez et. al. v. Sessions&LY$FW1RFY 6'7H[DV-XQH 

,W¶VZRUWKQRWLQJWKDWWKHFRPSODLQW¿OHGE\WKHIDPLO\¶VDWWRUQH\VLQWKLVFDVHUHSHDWHGO\UHIHUUHGWRWKH5RGULJXH]IDPLO\
DVD³FORVHDQGZKROHVRPH&KULVWLDQ$PHULFDQIDPLO\´DQGH[SOLFLWO\FRQWUDVWHGWKHPZLWKWKH³EDGKRPEUHV´WKDWLPSOLHGO\
FRXOGRUVKRXOGEHGHSRUWHG9HUL¿HG&RPSODLQWIRU'HFODUDWRU\-XGJHPHQWDQG,QMXQFWLYH5HOLHIRodriguez et. al. v. Sessions, 1R
FYDW 6'7H[-XQH 7KHEULHIDOVRIRUQRFOHDUUHDVRQFRQWDLQHGDSDVVLQJUHIHUHQFHWRRoe v.
Wade DVDFDVHWKDW³IRXQGWKDWWKHOLIHRIDQXQERUQFKLOGFRXOGEHWHUPLQDWHG´Id.DW

2OLYLD37DOOHWImmigrant Father in Houston ‘Out of Time’ Case Given a Reprieve+ඈඎඌඍඈඇ&ඁඋඈඇංർඅൾ -DQ 
KWWSVZZZFKURQFRPQHZVDUWLFOH2XWRI7LPHFDVHLVJLYHQDUHSULYHSKS

Odei v. DHS1R WK&LU6HSW 

%ULHIIRU3HWLWLRQHU$SSHOODQWDWOdei v. DHS1R WK&LU2FW 

&RXUW2SLQLRQOdei v. DHS1R%/ WK&LU6HSW See also Ashby v. Dep't of State,
1R&9%/DW 0'1&6HSW  ¿QGLQJWKDWD5)5$FODLPFKDOOHQJLQJWKHGHQLDORIDYLVD²
EURXJKWE\D&ROXPELDQPDQVHHNLQJUHOLJLRXVWUDLQLQJLQWKH86DQGD86FLWL]HQZKRZLVKHGWRSURYLGHWKDWWUDLQLQJ²ZDV
³EDUUHGE\FRQVXODUQRQUHYLHZDELOLW\´ 

In re Chukwuezue Henry Nworu:/ %,$ IXOOFDVHKLVWRU\DYDLODEOHDWKWWSZZZOH[LVQH[LV
FRPSUDFWLFHDUHDVLPPLJUDWLRQSGIVZHESGI

Id.

Doe v. United States 1R FY7:3'0/ 6' ,QG 6HSW    5LFN &DOODKDQ Amish Couple Sues 2
Agencies Over Photos Their Faith Forbids$ඌඌඈർංൺඍൾൽ3උൾඌඌ 6HSW KWWSVZZZXVQHZVFRPQHZVEHVWVWDWHVLQGLDQD
DUWLFOHVDPLVKFRXSOHVXHVDJHQFLHVRYHUSKRWRVWKHLUIDLWKIRUELGV

Id.1RWDEO\WKHFRPSODLQWH[SODLQVWKDWWKH'RHV³GRQRWLQWHQGWRKDUPDQ\RQHIRUDQ\UHDVRQDQGGRQRWVHHNWRSXQLVK
DQ\RQHIRUWKHLUDFWLRQV´Id.DW7KHLUFRPSODLQWDOVRDOOHJHVDYLRODWLRQRIDPRQJRWKHUWKLQJVWKHFRXSOH¶VULJKWWRIUHHVSHHFK
IUHHH[HUFLVHRIUHOLJLRQDQGIUHHGRPRIDVVRFLDWLRQXQGHUWKH)LUVW$PHQGPHQW

6WLSXODWHG'LVPLVVDOZLWK3UHMXGLFHDoe v. United States1RFY7:3'0/ 6',QG-XO\ 

&RPSODLQWIRU(PHUJHQF\5HOLHIDQG3HWLWLRQIRU0DQGDPXVSabra v. Pompeo1RFY ''&-XO 
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2QH RWKHU FDVH LV ZRUWK PHQWLRQLQJ WKRXJK LW DOVR GRHV QRW LQYROYH D UHOLJLRXV OLEHUW\ FODLP ,Q Ragbir v. Homan,
LPPLJUDWLRQ DFWLYLVW 5DYL 5DJELU DV ZHOO DV VHYHUDO LPPLJUDQWV¶ ULJKWV RUJDQL]DWLRQV DUH DUJXLQJ WKDW 5DJELU DQG RWKHU
XQGRFXPHQWHGSHRSOHKDYHEHHQXQMXVWO\WDUJHWHGIRUGHSRUWDWLRQEHFDXVHRIWKHLUSROLWLFDODQGVSHHFKDFWLYLWLHVLQYLRODWLRQRI
WKH)LUVW$PHQGPHQW¶VJXDUDQWHHRIIUHHVSHHFK&RPSODLQWRagbir v. Homan1R&9 6'1< 7KHFRPSODLQW
VHHNVDFRXUWRUGHUUHVWUDLQLQJWKHJRYHUQPHQWIURPGHSRUWLQJDQGRWKHUZLVHWDUJHWLQJLPPLJUDQWV¶ULJKWVDFWLYLVWVEDVHGRQWKHLU
SURWHFWHGSROLWLFDOVSHHFK,Q1RYHPEHUWKH6HFRQG&LUFXLWLVVXHGDQRUGHUJUDQWLQJDVWD\RIUHPRYDOWR5DYLXQWLOWKHFDVHLV
OLWLJDWHG2UGHURI6WD\RI5HPRYDORagbir v. Homan1R QG&LU1RY 2Q$SULOWKWKH6HFRQG&LUFXLW
UXOHGWKDW5DJELUKDGPDGHDSODXVLEOH¿UVWDPHQGPHQWUHWDOLDWLRQFODLPRagbir v Homan)G QG&LU 7KHFDVH
LVRQJRLQJ6KRXOGDQ\XQGRFXPHQWHGSHRSOHEHWDUJHWHGIRUUHPRYDOEHFDXVHRIWKHLUUHOLJLRXVEHOLHIVDVLPLODUFODLPFRXOGEH
EURXJKWXQGHUWKH)UHH([HUFLVH&ODXVH

Statement on Reproductive Freedom5ൺൻൻංඇංർൺඅ$ඌඌൾආൻඅඒ 0D\ KWWSVZZZUDEELQLFDODVVHPEO\RUJVWRU\
VWDWHPHQWUHSURGXFWLYHIUHHGRP

A Social Statement on Abortion(ඏൺඇൾඅංർൺඅ/ඎඍඁൾඋൺඇ&ඁඎඋർඁ,ඇ$ආൾඋංർൺ 6HSW KWWSGRZQORDGHOFDRUJ
(/&$5HVRXUFH5HSRVLWRU\$ERUWLRQ66SGI

Report of the Special Committee on Problem Pregnancies and Abortion3උൾඌൻඒඍൾඋංൺඇ&ඁඎඋർඁ 8ඌൺ 2ൿൿ2ൿ7ඁൾ
*ൾඇ$ඌඌൾආൻඅඒ  KWWSZZZSFXVDRUJVLWHBPHGLDPHGLDXSORDGVRJDSGISUREOHPSUHJQDQFLHVSGI ³:HGRQRWZLVKWR
VHHODZVHQDFWHGWKDWZRXOGDWWDFKFULPLQDOSHQDOWLHVWRWKRVHZKRVHHNDERUWLRQVRUWRDSSURSULDWHO\TXDOL¿HGDQGOLFHQVHGSHUVRQV
ZKRSHUIRUPDERUWLRQVLQPHGLFDOO\DSSURYHGIDFLOLWLHV´ 

Resolution Adopted by the CCAR On Abortion and the Hyde Amendment &ൾඇඍ &ඈඇൿ 2ൿ$ආ 5ൺൻൻංඌ -XQH  
KWWSVZZZFFDUQHWRUJFFDUUHVROXWLRQVDERUWLRQ VWDWLQJ WKDW ³WKH &HQWUDO &RQIHUHQFH RI$PHULFDQ 5DEELV KDV JRQH RQ
UHFRUGLQDQGLQD൶UPLQJWKHULJKWRIDZRPDQRULQGLYLGXDOIDPLO\WRWHUPLQDWHDSUHJQDQF\´ Reproductive
Rights8ඇංඈඇ)ඈඋ5ൾൿඈඋආ-ඎൽൺංඌආ ODVWYLVLWHG0DU KWWSVXUMRUJZKDWZHEHOLHYHUHVROXWLRQVUHSURGXFWLYHULJKWV

Resolution on Reproductive Freedom 7ඁൾ 5ൺൻൻංඇංർൺඅ $ඌඌൾආൻඅඒ )HE   KWWSVZZZUDEELQLFDODVVHPEO\RUJ
UHVROXWLRQUHSURGXFWLYHIUHHGRP ³WKH5DEELQLFDO$VVHPEO\XUJHVLWVPHPEHUVWRVXSSRUWIXOODFFHVVIRUDOOZRPHQWRWKHHQWLUH
VSHFWUXPRIUHSURGXFWLYHKHDOWKFDUHDQGWRRSSRVHDOOH൵RUWVE\IHGHUDOVWDWHORFDORUSULYDWHHQWLWLHVRULQGLYLGXDOVWROLPLWVXFK
DFFHVV´ 

General Synod Statements and Resolutions Regarding Freedom of Choice 8ඇංඍൾൽ &ඁඎඋർඁ 2ൿ &ඁඋංඌඍ (last visited
0DU KWWSGQDSURYKP[FORXGIURQWQHWXQLWHGFKXUFKRIFKULVWOHJDF\BXUO*65HVROXWLRQV)UHHGRQRI&KRLFH
SGI" ³IRU\HDUV6\QRGVRIWKH8QLWHG&KXUFKRI&KULVWKDYHD൶UPHGDZRPDQ¶VULJKWWRFKRRVHZLWKUHVSHFWWR
DERUWLRQ´ 

Right to Choose 1987 General Resolution8ඇංඍൺඋංൺඇ8ඇංඏൾඋඌൺඅංඌඍ$ඌඌ¶ඇ  KWWSVZZZXXDRUJDFWLRQVWDWHPHQWV
ULJKWFKRRVH ³WKH*HQHUDO$VVHPEO\RIWKH8QLWDULDQ8QLYHUVDOLVW$VVRFLDWLRQUHD൶UPVLWVKLVWRULFSRVLWLRQVXSSRUWLQJWKH
ULJKWWRFKRRVHFRQWUDFHSWLRQDQGDERUWLRQDVOHJLWLPDWHDVSHFWVRIWKHULJKWWRSULYDF\´ 

A Social Statement on Abortion (ඏൺඇൾඅංർൺඅ /ඎඍඁൾඋൺඇ &ඁඎඋർඁ ,ඇ$ආൾඋංർൺ supra VHFWLRQ ,, QRWH  RSSRVLQJ
³OHJLVODWLRQ WKDW ZRXOG RXWODZ DERUWLRQ LQ DOO FLUFXPVWDQFHV´ RU ³SUHYHQW DFFHVV WR LQIRUPDWLRQ DERXW DOO RSWLRQV DYDLODEOH WR
ZRPHQIDFHGZLWKXQLQWHQGHGSUHJQDQFLHV´ 

The United Methodist Church and the Complex Topic of Abortion8ඇංඍൾൽ0ൾඍඁඈൽංඌඍ&ඁඎඋർඁ 1RY KWWS
ZZZXPFRUJZKDWZHEHOLHYHWKHXQLWHGPHWKRGLVWFKXUFKDQGWKHFRPSOH[WRSLFRIDERUWLRQ H[SUHVVLQJ D ³UHOXFWDQFH WR
D൶UPDEVROXWHSHUVSHFWLYHVHLWKHUVXSSRUWLQJRURSSRVLQJDERUWLRQZKLFKGRQRWDFFRXQWIRUWKHLQGLYLGXDOZRPDQ¶VVDFUHGZRUWK
DQGDJHQF\´ 

:KLOHWKH(SLVFRSDO&KXUFKKDVVWDWHGWKDWDERUWLRQVKRXOGEH³XVHGRQO\LQH[WUHPHVLWXDWLRQV´LWKDVRSSRVHGFHUWDLQ
OHJDO H൵RUWV WR UHVWULFW DERUWLRQ ULJKWV VXFK DV SDUHQWDO QRWL¿FDWLRQ ODZV See Oppose Legislation Requiring Parental Consent
for Termination of Pregnancy 7ඁൾ (ඉංඌർඈඉൺඅ &ඁඎඋർඁ   KWWSVHSLVFRSDODUFKLYHVRUJFJLELQDFWVDFWVBUHVROXWLRQ
SO"UHVROXWLRQ &see also Religious Leaders Support Maintaining the Status Quo on Abortion in Health Care Reform,
7ඁൾ (ඉංඌർඈඉൺඅ &ඁඎඋർඁ 'HF    KWWSVZZZHSLVFRSDOFKXUFKRUJOLEUDU\DUWLFOHUHOLJLRXVOHDGHUVVXSSRUWPDLQWDLQLQJ
VWDWXVTXRDERUWLRQKHDOWKFDUHUHIRUP

See %ULGJHWWH 'XQODS How Clergy Set the Standard for Abortion Care7ඁൾ$ඍඅൺඇඍංർ 0D\    KWWSVZZZ
WKHDWODQWLFFRPSROLWLFVDUFKLYHKRZWKHFOHUJ\LQQRYDWHGDERUWLRQVHUYLFHV

'ඈඋංඌ$ඇൽඋൾൺ'ංඋඌ$ඇൽ3ൺඍඋංർංൺ$5ൾඅൿ7ඈ2ൿൿൾඋ&ඈආඉൺඌඌංඈඇ$+ංඌඍඈඋඒ2ൿ7ඁൾ&අൾඋඒ&ඈඇඌඎඅඍൺඍංඈඇඌ6ൾඋඏංർൾ
2ඇ$ൻඈඋඍංඈඇ 8QLYRI:LVFRQVLQ3UHVV   

Id.DW

Landreth v. Hopkins)6XSS 1')OD 

Id.

:atkins v. Mercy Med. Ctr.)6XSS ',GDKR D൵¶GWatkins v. Mercy Med. Ctr.)G
WK&LU  ¿QGLQJWKDWZKLOHXQGHUWKH&KXUFK$PHQGPHQWDKRVSLWDOFDQQRWGLVFULPLQDWHDJDLQVWSURYLGHUVZKRZRXOGOLNH
WRSHUIRUPVWHULOL]DWLRQVLW³KDVWKHULJKWWRDGKHUHWRLWVRZQUHOLJLRXVEHOLHIVDQGQRWEHIRUFHGWRPDNHLWVIDFLOLWLHVDYDLODEOHIRU
VHUYLFHVZKLFKLW¿QGVUHSXJQDQWWRWKRVHEHOLHIV´ 

)RULQIRUPDWLRQRQZKHQDQGZKHWKHU5)5$KDVEHHQLQWHUSUHWHGWRDSSO\LQVXLWVEHWZHHQSULYDWHSDUWLHVsee Sara
Lunsford Kohen, Religious Freedom in Private Lawsuits: Untangling When RFRA Applies to Suits Involving Only Private Parties,
&ൺඋൽඈඓඈ3ඎൻ/3ඈඅ(ඍඁංർඌ-  
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See supra6HFWLRQ,QRWH

&RPSODLQWIRU9DFDWXURI8QODZIXO$JHQF\5XOHDQG'HFODUDWRU\DQG,QMXQFWLYH5HOLHIBaltimore v. Azar,1RFY
 '0G$SU 

Id.DW

Id.DW

Id. DW  7KH VXLW DOVR DOOHJHV WKDW WKH UXOH YLRODWHV WKH 5)5$ ULJKWV RI %DOWLPRUH LWVHOI ³5)5$ SURWHFWV QRW RQO\
%DOWLPRUH¶VUHOLJLRXVO\REVHUYDQWSK\VLFLDQVDQGSDWLHQWVEXWDOVR%DOWLPRUHLWVHOIEHFDXVHFRUSRUDWLRQVDUHµSHUVRQ>V@¶SURWHFWHG
E\5)5$«%DOWLPRUHKDVSODXVLEO\DOOHJHGWKDWWKH5XOHLQWHUIHUHVZLWKWKHUHOLJLRXVH[HUFLVHRI%DOWLPRUHLWVSDWLHQWVDQGLWV
SK\VLFLDQV´See3ODLQWL൵¶V5HVSRQVHLQ2SSRVLWLRQWR'HIHQGDQWV¶0RWLRQWR'LVPLVVDWBaltimore v. Azar1RFY
'0G$XJ 7KLVLVDVWUDQJHDVVHUWLRQJLYHQWKDWLWZRXOGXQTXHVWLRQDEO\EHDYLRODWLRQRIWKH(VWDEOLVKPHQW&ODXVH
IRUDFLW\WRDGRSWDQ\IRUPDOUHOLJLRXVD൶OLDWLRQRUSUDFWLFH

0HPRUDQGXP2UGHUDWBaltimore v. Azar1RFY '0G6HSW 

Id.

Doe v. Greitens6:G 0R&W$SS  Satanic Temple v. Parson)HG$SS¶[ WK&LU 
Doe v. Greitens et al'RFNHW1RFY ('0R)HE 

Greitens6:GDWsee also0R5HY6WDW  

Greitens6:GDW0DU\'RHDOVREURXJKWDFODLPLQIHGHUDOFRXUWZKLFKWKH(LJKWK&LUFXLWGLVPLVVHGRQ
VWDQGLQJJURXQGVSatanic Temple v. Parson)HG$SS[ WK&LU 

Doe v. Parson,6:G 0R 

-DFN'HQWRQSatanists Just Made it a Little Easier to Get an Abortion in Missouri3ൺർ6ඍൺඇൽൺඋൽ -DQ KWWSV
SVPDJFRPVRFLDOMXVWLFHVDWDQLVWVMXVWPDGHLWDOLWWOHHDVLHUWRJHWDQDERUWLRQLQPLVVRXUL

Parson6:GDW

Doe v. Greitens et al'RFNHW1RFY ('0R)HE 

2SLQLRQ0HPRUDQGXPDQG2UGHUDWDoe v. Parson,1RFY+($ ('0R)HE 

$SSHDOIURPDQ2UGHURIWKH8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH(DVWHUQ'LVWULFWRI0LVVRXUL $XWUH\- GLVPLVVLQJ
$SSHOODQW¶VFRPSODLQWSXUVXDQWWR)HG5&LY3UR E  Doe v. Parson1R WK&LU-XO\ 

2ZHQ 'DXJKHUW\ Satanic Temple Cites Religious Beliefs as Immunity from Supreme Court Abortion Ruling on Fetal
Remains7ඁൾ+ංඅඅ 0D\ KWWSVWKHKLOOFRPUHJXODWLRQFRXUWEDWWOHVVDWDQLFWHPSOHFLWHVUHOLJLRXVEHOLHIVDV
LPPXQLW\IURPVXSUHPHFRXUW
111
*XWKULH *UDYHV)LW]VLPPRQV Commentary: Erasing LGBTQ People of Faith Is Fake News 1ൻർඇൾඐඌർඈආ -XO\ 
  KWWSVZZZQEFQHZVFRPWKLQNQEFRXWFRPPHQWDU\HUDVLQJOJEWTSHRSOHIDLWKIDNHQHZVQFQD 9LFWRULD 0
0DVVLHLGBTQ Religion Activist: It’s Time to Talk About America’s Faith-based Homophobia Problem9ඈඑ -XQH 
KWWSVZZZYR[FRPRUODQGRVKRRWLQJ/*%74KRPRSKRELDUHOLJLRQ ³7KHUH VDOPRVWDQLQWHQWLRQDOSXVK
WR FRQWLQXH D PHGLD GLFKRWRP\ EHWZHHQ /*%7 SHRSOH DQG UHOLJLRQ 7KHUH DUH VR PDQ\ LQGLYLGXDOV ZKR DUH ERWK /*%7 DQG
UHOLJLRXV$QG WKHUH DUH VR PDQ\ LQGLYLGXDOV ZKR DUH UHOLJLRXV DQG D൶UPLQJ RI /*%7 LQGLYLGXDOV´  =DFN$EX$NHHO For
Answers, Turn to Your Resident Experts: LGBTQ People of Faith*ൾඈ8&ඍඋ)ඈඋ5ൾඅංංඈඇ3ൾൺർൾ:ඈඋඅൽ$ൿൿ -XQH
 KWWSVEHUNOH\FHQWHUJHRUJHWRZQHGXUHVSRQVHVIRUDQVZHUVWXUQWR\RXUUHVLGHQWH[SHUWVOJEWTSHRSOHRIIDLWK

'HEUD/0DVRQDQG&DWK\(OOHQ5RVHQKROW]Missing Voices: A Study of Religious Voices in Mainstream Media Reports
$ERXW /*%7 (TXDOLW\ DW  8 0ංඌඌඈඎඋං &ඍඋ 2ඇ 5ൾඅංංඈඇ  7ඁൾ 3උඈൿ    KWWSZZZJODDGRUJ¿OHV*/$$'B
0LVVLQJ9RLFHVBSGI
113
Id.DW
114
Obergefell v. Hodges6&W  

*HQ6\QRGRIWKHUnited Church of Christ v. Reisinger,)6XSSG :'1& See also3KHOSVY'XQQ
)G WK&LU  VWDWHSULVRQHUDUJXHGWKDW³SULVRQR൶FLDOVYLRODWHGKLVULJKWVXQGHUWKH)UHH([HUFLVH&ODXVH«E\GHQ\LQJ
KLPSDUWLFLSDWLRQLQSULVRQUHOLJLRXVVHUYLFHVEHFDXVHKHLVDKRPRVH[XDO´ 

%ULDQ6RXFHNThe Case of the Religious Gay Blood Donor:ආ0ൺඋඒ/5ൾඏ  KWWSVSDSHUVVVUQFRP
VROSDSHUVFIP"DEVWUDFWBLG 

Issue Brief: The First Amendment Defense Act Should Not Protect Multiple Views of Marriage)ൺආ5ൾඌ&ඈඎඇർංඅ -XO\
 KWWSVGRZQORDGVIUFRUJ()()*SGICongress’s First Amendment Defense Act Loses Supporters/ංൻൾඋඍඒ&ඈඎඇඌ.
-XO\ KWWSVZZZOFRUJQHZVURRPGHWDLOVFRQJUHVVV¿UVWDPHQGPHQWGHIHQVHDFWORVHVVXSSRUWHUV ³/LEHUW\
&RXQVHOFDQQRORQJHUVXSSRUW)$'$XQOHVVWKHSURSRVHGDPHQGPHQWLVDEDQGRQHGDQG)$'$UHWXUQVWRLWVRULJLQDOODQJXDJHRI
PDUULDJHEHLQJEHWZHHQRQHPDQDQGRQHZRPDQ´ 

Why Give? Religious Roots of Charity+ൺඋඏ'ංඏංඇංඍඒ6ർඁ 1RY KWWSVKGVKDUYDUGHGXQHZV
ZK\JLYHUHOLJLRXVURRWVFKDULW\

.HOOL 6WRXW Tent Cities and RLUIPA: How a New Religious-Land-Use Issue Aggravates RLUIPA  6ൾඍඈඇ +ൺඅඅ /
5ൾඏ    0DUF7L]RF *RQ]iOH] Criminalizing Charity: Can First Amendment Free Exercise of Religion, RFRA, and
RLUIPA Protect People Who Share Food in Public?8ർ,උඏංඇൾ/5ൾඏ  A Dream Denied: The Criminalization of
Homelessness in U.S. Cities1ൺඍ¶අ&ඈൺඅංඍංඈඇ)ඈඋ7ඁൾ+ඈආൾඅൾඌඌ -DQ KWWSVZZZQDWLRQDOKRPHOHVVRUJSXEOLFDWLRQV
FULPUHSRUWUHSRUWSGI

St. John’s Evangelical Lutheran Church v. City of Hoboken1-6XSHU 6XSHU&W 
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Id.DW

:3UHVE\WHULDQ&KXUFKY%GRI=RQLQJ$GMXVWPHQW)6XSS ''& 

Stuart Circle Parish v. Bd. of Zoning Appeals)6XSS ('9D  6WXDUW&LUFOH3DULVKLQ5LFKPRQG
9LUJLQLDVXFFHVVIXOO\FKDOOHQJHGXQGHU5)5$DFLW\RUGLQDQFHWKDWSODFHVVWULFWOLPLWDWLRQVRQIHHGLQJDQGKRXVLQJSURJUDPVIRU
WKHKRPHOHVVZLWKLQFKXUFKHVId.7KH3DULVKDUJXHGWKDWWKHLU³0HDO0LQLVWU\´LQZKLFKFKXUFKPHPEHUVSURYLGHG³ZRUVKLS
KRVSLWDOLW\SDVWRUDOFDUHDQGDKHDOWKIXOPHDOWRWKHXUEDQSRRURI5LFKPRQG´HYHU\6XQGD\ZDVDIRUPRIUHOLJLRXVH[HUFLVH
SURWHFWHGE\5)5$ QRWHWKDWWKLVZDVEHIRUHWKH6XSUHPH&RXUWOLPLWHG5)5$WRDSSO\WRRQO\IHGHUDOODZV Id.DW7KH
IHGHUDOGLVWULFWFRXUWJUDQWHGWKH3DULVKDWHPSRUDU\UHVWUDLQLQJRUGHU

Wilkinson v. Lafranz6RG /D&W$SS  GLVPLVVLQJDVXQWLPHO\DQDSSHDOIURPDWULDOFRXUWUXOLQJ
ZKLFKKHOGDPRQJRWKHUWKLQJVWKDW³WKHVHUYLQJRIIRRGWRWKHSRRULVVRLQWHJUDOO\DQGLQWLPDWHO\UHODWHGWRWKHRSHUDWLQJRID
ERQD¿GHFKXUFKDVWRSURWHFWLWFRQVWLWXWLRQDOO\XQGHUWKH)UHHGRPRI5HOLJLRQ´7KHFDVHLQYROYHGDFKDOOHQJHE\D1HZ2UOHDQV
FKXUFK XQGHU WKH UHOLJLRQ SURWHFWLRQV RI WKH 86 DQG /RXLVLDQD &RQVWLWXWLRQV WR ]RQLQJ UHTXLUHPHQW WKDW OLPLWHG LWV DELOLW\ WR
RSHUDWHDVRXSNLWFKHQ 

Abbott v. City of Fort Lauderdale6RG )OD'LVW&W$SS 

Fifth Ave. Presbyterian Church v. City of N.Y:/ 6'1<2FW D൵¶G)HG$SS¶[ G
&LU 

City of Woodinville v. Northshore United Church of Christ:DVKG   ³WKH&LW\ VWRWDOPRUDWRULXP
>RQDOOODQGXVHSHUPLWDSSOLFDWLRQV@SODFHGDVXEVWDQWLDOEXUGHQRQWKH&KXUFK,WSUHYHQWHGWKH&KXUFKIURPHYHQDSSO\LQJIRU
DSHUPLW,WJDYHWKH&KXUFKQRDOWHUQDWLYHV«7KH&LW\IDLOHGWRVKRZWKDWWKHPRUDWRULXPZDVDQDUURZPHDQVIRUDFKLHYLQJD
FRPSHOOLQJJRDO´ 

Big Hart Ministries Assoc., Inc. v. City of Dallas:/ 1'7H[0DU 

Chosen 300 Ministries, Inc. v. City of Phila.:/DW  ('3D$XJ  KROGLQJWKDW³WKHEDQ
RQ VKDULQJ IRRG IUHH RI FKDUJH ZLWK WKUHH RU PRUH PHPEHUV RI WKH SXEOLF LQ )DLUPRXQW 3DUN VXEVWDQWLDOO\ EXUGHQV SODLQWL൵V 
IUHH H[HUFLVH RI UHOLJLRQ DQG WKDW GHIHQGDQWV KDYH IDLOHG WR VKRZ E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH WKDW WKH EDQ LV WKH OHDVW
UHVWULFWLYHPHDQVRIIXUWKHULQJWKHLUREMHFWLYHVRIHQGLQJKRPHOHVVQHVVIHHGLQJWKHKRPHOHVVLQGRRUVSURYLGLQJVRFLDOVHUYLFHV
WRWKHKRPHOHVVLQFUHDVLQJWKHGLJQLW\RIWKHKRPHOHVVRUUHGXFLQJWKHWUDVKEXUGHQDORQJWKH3DUNZD\´ 7KHFLW\GHFLGHGQRW
WRDSSHDODQGWKHEDQZDVODWHURYHUWXUQHG5RQQLH3RODQHF]N\Kenney Overturns Homeless Feeding Ban on Parkway,ඇඊඎංඋൾඋ
-XO\ KWWSVZZZSKLOO\FRPSKLOO\QHZVB.HQQH\BRYHUWXUQVBIHHGLQJBEDQBRQB3DUNZD\KWPO

*LOEHUW*DUFLDCheever Lawsuit Against City Remains a Possibility6ൺඇ$ඇඍඈඇංඈ(එඉඋൾඌඌ1ൾඐඌ -XO\ KWWSV
ZZZH[SUHVVQHZVFRPQHZVQHZVBFROXPQLVWVJLOEHUWBJDUFLDDUWLFOH&KHHYHUODZVXLWDJDLQVWFLW\UHPDLQVDSRVVLELOLW\SKS 6DQ
$QWRQLR GLVPLVVHG D FLWDWLRQ DJDLQVW D ZRPDQ IRU IHHGLQJ KRPHOHVV SHRSOH IURP D QRQSHUPLWWHG YHKLFOH DIWHU KHU DWWRUQH\V
VXEPLWWHGDGUDIWFRPSODLQWWKH\SODQQHGWR¿OHLQIHGHUDOGLVWULFWFRXUWDUJXLQJWKDWWKHRUGLQDQFHYLRODWHGWKH7H[DV5HOLJLRXV
)UHHGRP5HVWRUDWLRQ$FWDQGWKH)LUVW$PHQGPHQWRIWKH86&RQVWLWXWLRQ See also, Catholic Worker House and ACLU Team
Up to Protect First Amendment Rights$&/8:ൾඌඍ9ංඋංඇංൺ 1RY KWWSVZZZDFOXZYRUJHQSUHVVUHOHDVHVFDWKROLF
ZRUNHUKRXVHDQGDFOXWHDPSURWHFW¿UVWDPHQGPHQWULJKWV )RU WZR UHOLJLRQ FDVHV WKDW DUH VWLOO EHLQJ OLWLJDWHG VHH Layman
Lessons Church v. Metro Gov't:/ 0'7HQQ$SU  5/8,3$FODLP 6WHSKHQ3DXOVHQCiting the Bible,
Federal Lawsuit Challenges Houston’s Ban on Feeding the Homeless7ൾඑ. 2ൻඌൾඋඏൾඋ 0D\ KWWSVZZZWH[DVREVHUYHU
RUJFLWLQJWKHELEOHIHGHUDOODZVXLWFKDOOHQJHVKRXVWRQVEDQRQIHHGLQJWKHKRPHOHVV )LUVW$PHQGPHQWFODLP 
131
See, e.g.First Assembly of God v. Collier Cnty.)G WK&LU  FRXUWKHOGWKDWHQIRUFHPHQWRI]RQLQJ
UHJXODWLRQVWRFORVHDKRPHOHVVVKHOWHUGLGQRWYLRODWHFKXUFK¶V)UHH([HUFLVHULJKWVEHFDXVH³(YHQLILWLVDVVXPHGIRUWKHVDNHRI
DUJXPHQWWKDWVKHOWHULQJWKHKRPHOHVVLVDFHQWUDOHVVHQWLDOHOHPHQWRIWKH&KULVWLDQUHOLJLRQWKHIDFWVWLOOUHPDLQVWKDWWKH1DSOHV
RUGLQDQFHVDUHQHXWUDODQGRIJHQHUDODSSOLFDELOLW\´ Daytona Rescue Mission, Inc. v. City of Daytona Beach)6XSS
 0')OD  'HQLDORISHUPLWWRFKXUFKWRRSHUDWHIRRGEDQNDQGKRPHOHVVVKHOWHUGLGQRWYLRODWHFKXUFK¶VULJKWVXQGHU
)HGHUDO&RQVWLWXWLRQRU5)5$DVSURYLVLRQVZHUHQHXWUDODQGJHQHUDOO\DSSOLFDEOHDQGDGYDQFHGVLJQL¿FDQWLQWHUHVWRISUHVHUYLQJ
FLW\]RQLQJFRGHDQG]RQLQJFRGHGLGQRWVXEVWDQWLDOO\EXUGHQFKXUFK¶VIUHHH[HUFLVHULJKWV Family Life Church v. City of Elgin
)6XSSG 1',OO  3HUPLWUHTXLUHPHQWGLGQRWYLRODWHKRPHOHVVVKHOWHU¶VULJKWVXQGHUWKH)UHH([HUFLVH&ODXVH
RU,OOLQRLV5HOLJLRXV)UHHGRP5HVWRUDWLRQ$FWDVWKHHLJKWPRQWKDSSOLFDWLRQSURFHVVGLGQRWULVHWRWKHOHYHORIDVXEVWDQWLDO
EXUGHQ 6WDWHH[UHOScadden v. Willhite:/ 2KLR$SS'LVW DSSHDOQRWDOORZHG 2KLR6WG
  QR5/8,3$RUFRQVWLWXWLRQDODQDO\VLVQHFHVVDU\ZKHUHDSSHOODQWVKDGQRW\HW¿OHGIRUDFHUWL¿FDWHRI]RQLQJFRPSOLDQFH 
Westgate Tabernacle, Inc. v. Palm Beach Cnty.6RG )OD'LVW&W$SS UHK¶JGHQLHG6RG
)OD  -XU\IRXQGWKDWSHUPLWWLQJUHTXLUHPHQWGLGQRWYLRODWHFKXUFK¶VULJKWVXQGHUWKH)ORULGD5)5$RU5/8,3$DV³>W@
KHPHUHUHTXLUHPHQWWKDWRQHDSSO\IRUDVSHFLDOH[FHSWLRQIURPDQRUGLQDQFHUHVWULFWLQJWKHXVHRISURSHUW\LVQRWDVXEVWDQWLDO
EXUGHQ´ DQG EHFDXVH WKH FKXUFK ³GLG QRW VKRZ WKDW UXQQLQJ D KRPHOHVV VKHOWHU DW LWV VSHFL¿F ORFDWLRQ ZDV IXQGDPHQWDO WR LWV
UHOLJLRXVH[HUFLVH´ 

First Vagabonds Church of God v. City of Orlando)G WK&LU RSUHLQVWDWHGE\)G WK
&LU 7KHFRXUWDOVRIRXQGWKDWWKHUHJXODWLRQVZHUHFRQWHQWQHXWUDODQGVDWLV¿HGUDWLRQDOEDVLVUHYLHZDQGWKHUHE\GLGQRW
YLRODWHWKH)UHH([HUFLVH&ODXVHId.
133
Id.DW
134
Id. DW  ,Q DGGLWLRQ WR FODLPV EURXJKW XQGHU VWDWXWRU\ DQG FRQVWLWXWLRQDO UHOLJLRXV OLEHUW\ SURWHFWLRQV RWKHU FDVHV
KDYH EHHQ EURXJKW²VRPHWLPHV VXFFHVVIXOO\²DUJXLQJ IRU D ULJKW WR VHUYH WKH KRPHOHVV XQGHU WKH )UHH 6SHHFK &ODXVH RI WKH
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First Amendment. McHenry v. Agnos)G WK&LU  &RIRXQGHURI)RRG1RW%RPEVDUJXHGWKDW6DQ)UDQFLVFR
RUGLQDQFHVUHJXODWLQJGLVWULEXWLRQRIIRRGYLRODWHGKLV)LUVW$PHQGPHQWIUHHH[SUHVVLRQSURWHFWLRQVRUGLQDQFHVZHUHIRXQGWREH
SHUPLVVLEOH Santa Monica Food Not Bombs v. City of Santa Monica)G WK&LU Sacco v. City of Las Vegas,
:/ '1HY$XJ First Vagabonds Church of God v. City of Orlando)G WK&LU 
Fort Lauderdale Food Not Bombs v. City of Fort Lauderdale)G WK&LU  ¿QGLQJWKDWRUJDQL]DWLRQ¶VRXWGRRU
IRRGVKDULQJZDVH[SUHVVLYHFRQGXFWSURWHFWHGE\)LUVW$PHQGPHQW 

Gonzales86DW

Id.DW ³7KHFRXUWVEHORZGLGQRWHUULQGHWHUPLQLQJWKDWWKH*RYHUQPHQWIDLOHGWRGHPRQVWUDWHDWWKHSUHOLPLQDU\
LQMXQFWLRQVWDJHDFRPSHOOLQJLQWHUHVWLQEDUULQJWKH8'9¶VVDFUDPHQWDOXVHRIKRDVFD´ 

Id.DW7KH&RXUWIXUWKHUKHOGWKDWWKHJRYHUQPHQWFRXOGQRWUHO\RQDJHQHUDOLQWHUHVWLQXQLIRUPLW\LQGHQ\LQJD5)5$
H[HPSWLRQZLWKRXWH[SODLQLQJZK\XQLIRUPLW\ZDVQHFHVVDU\³WKH*RYHUQPHQWFDQGHPRQVWUDWHDFRPSHOOLQJLQWHUHVWLQXQLIRUP
DSSOLFDWLRQRIDSDUWLFXODUSURJUDPE\R൵HULQJHYLGHQFHWKDWJUDQWLQJWKHUHTXHVWHGUHOLJLRXVDFFRPPRGDWLRQVZRXOGVHULRXVO\
FRPSURPLVHLWVDELOLW\WRDGPLQLVWHUWKHSURJUDP´Id.DW

See, e.g.United States v. Quaintance)G WK&LU 

See, e.g.United States v. Barnes)$SS¶[ WK&LU United States v. Martines)6XSSG '
+DZ Oklevueha Native American Church of Hawaii, Inc. v. Lynch)G WK&LU Perkel v. United States
DOJ)$SS¶[ WK&LU Guam v. Guerrero)G WK&LU United States v. Bauer)G
WK&LU 

Burwell  86 DW    ³LQ WKHVH FDVHV WKH +DKQV DQG *UHHQV DQG WKHLU FRPSDQLHV VLQFHUHO\ EHOLHYH WKDW
SURYLGLQJWKHLQVXUDQFHFRYHUDJHGHPDQGHGE\WKH++6UHJXODWLRQVOLHVRQWKHIRUELGGHQVLGHRIWKHOLQHDQGLWLVQRWIRUXVWRVD\
WKDWWKHLUUHOLJLRXVEHOLHIVDUHPLVWDNHQRULQVXEVWDQWLDO´ 
141
See, e.g.United States v. Israel)G WK&LU  ¿QGLQJQRYLRODWLRQRI5)5$ZKHUHWKHVWDWHUHYRNHGD
5DVWDIDULDQPDQ¶VFRQGLWLRQRIVXSHUYLVHGUHOHDVHEHFDXVHKHKDGWHVWHGSRVLWLYHIRUPDULMXDQD United States v. Brown)G
 WK&LU  XQSXEOLVKHGRSLQLRQ United States v. Christie)G WK&LU United States v. Lepp
)$SS¶[ WK&LU 8QLWHG6WDWHVY/DÀH\)G WK&LU 

6ൺൿൾඁඈඎඌൾKWWSVZZZVDIHKRXVHSKLOO\RUJDERXW ODVWYLVLWHG0D\ 
143
Id.
144
&RPSODLQWIRU'HFODUDWRU\-XGJPHQWUnited States v. Safehouse1RFY ('3D)HE 

'HIHQGDQW¶V$QVZHU$൶UPDWLYH 'HIHQVHV &RXQWHUFODLPV WR 3ODLQWL൵¶V &RPSODLQW DQG7KLUG3DUW\ &RPSODLQW DW 
United States v. Safehouse1RFY ('3D$SU 

Id.DW

0RWLRQIRU-XGJPHQWRQWKH3OHDGLQJVDWUnited States v. Safehouse1RFY ('3D-XQH 

United States v. Safehouse1R:/DW  ('3D2FW 

-HUHP\5RHEXFN $XEUH\:KHODQ-udge: Philly Supervised Injection Site Proposal Does Not Violate Federal Law
3ඁංඅൺ ,ඇඊඎංඋൾඋ 2FW    KWWSVZZZLQTXLUHUFRPKHDOWKRSLRLGDGGLFWLRQVDIHKRXVHVXSHUYLVHGLQMHFWLRQVLWHUXOLQJ
SKLODGHOSKLDPFKXJKRSLRLGVKWPO

The Church of Safe Injection, About Our Church )ൺർൾൻඈඈ ODVW YLVLWHG 1RY    KWWSVZZZIDFHERRNFRP
VDIHLQMHFWLRQ

Id.

-HVVH+DUYH\Maine Voices: Church of Safe Injection Treats Drug Users As Jesus Would Have Done3ඈඋඍඅൺඇൽ3උൾඌඌ
+ൾඋൺඅൽ 2FW KWWSVZZZSUHVVKHUDOGFRPPDLQHYRLFHVFKXUFKRIVDIHLQMHFWLRQWUHDWVDGGLFWVDVMHVXV
ZRXOGKDYHGRQH7KHUHDUHQRZVHYHUDO&KXUFKRI6DIH,QMHFWLRQEUDQFKHVLQ0DLQHDQGWKHFKXUFKVWDWHVWKDWLWLV³>L@QWDONV
ZLWKPHPEHUVRIRXUFRQJUHJDWLRQLQ3KLODGHOSKLD5KRGH,VODQGDQG1HSDOWRVWDUWVLVWHUFKXUFKHVWKHUHDVZHOO´Id.

Tanvir v. Tanzin)G G&LU UHKHDULQJHQEDQFGHQLHG)G G&LU 

$VLJQL¿FDQWLVVXHLQWKHGLVSXWHKDVEHHQWKHTXHVWLRQRIZKHWKHU5)5$SHUPLWVFODLPDQWVWRFROOHFWPRQH\GDPDJHV
IURPLQGLYLGXDOIHGHUDOR൶FHUVZKRKDYHYLRODWHGWKHLUULJKWVXQGHUWKHODZ,Q0D\WKH6HFRQGFLUFXLWUXOHGLQIDYRURIWKH
FODLPDQWVKROGLQJWKDWWKH\FRXOGFROOHFWVXFKPRQHWDU\GDPDJHVId.7KLVUXOLQJKDVEHHQDSSHDOHGWRWKH6XSUHPH&RXUWTanvir
v. Tanzin)G QG&LU DSSHDOGRFNHWHG1R -XO\ 

Hassan v. City of N.Y)G G&LU 

Id.DW

Id.

Hassan v. City of New York&ඍඋ)ඈඋ&ඈඇඌඍ5ඍඌ $SU KWWSVFFUMXVWLFHRUJKRPHZKDWZHGRRXUFDVHV
KDVVDQYFLW\QHZ\RUN

Cherri v. Mueller  )6XSSG  (' 0LFK   7KH FODLPDQWV DUJXHG WKDW E\ GHWDLQLQJ WKHP DQG ³DVNLQJ
WKHPLQWUXVLYHTXHVWLRQVDERXWWKHLUUHOLJLRXVSUDFWLFHVDQGEHOLHIV´WKHJRYHUQPHQW³GHWHUUHGWKHPIURPIUHHO\H[HUFLVLQJWKHLU
UHOLJLRXVEHOLHIV´Id.DW7KHFRXUWGHWHUPLQHGWKDWWKHFODLPDQWVKDG³QRWHVWDEOLVKHGWKDWEHLQJTXHULHGDERXWWKHLUUHOLJLRXV
SUDFWLFHVDQGEHOLHIVDWWKHERUGHU´EXUGHQHGWKHLUUHOLJLRXVH[HUFLVHId.DW7KHFODLPDQWV¶(VWDEOLVKPHQW&ODXVHDUJXPHQWZDV
DOVRUHMHFWHG

7DEEDDY&KHUWRৼ)G G&LU 7KH6HFRQG&LUFXLWFRXUWIRXQGWKDWJLYHQVRPHLQWHOOLJHQFHWKDWSHUVRQV
ZLWKNQRZQWHUURULVWWLHVZRXOGEHDWWHQGLQJWKHFRQIHUHQFHWKHLQVSHFWLRQSROLF\ZDVQDUURZO\WDLORUHGWRDFRPSHOOLQJJRYHUQPHQW
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LQWHUHVWDQGWKHUHIRUHGLGQRWYLRODWH5)5$Id.

Muhammad v. Ahern,)HG$SS [ G&LU  GLVPLVVLQJDFODLPWKDWERUGHUVWRSVYLRODWHGWKHFODLPDQW¶V
IUHHH[HUFLVHRIUHOLJLRQDQG5)5$ULJKWVEHFDXVHWKH\SURYLGHGRQO\³FRQFOXVRU\DOOHJDWLRQVWRVXSSRUWWKHVHFODLPV´ 

Fazaga v. FBI)G WK&LU 

See, e.g.7KLUG$PHQGHG&RPSODLQWIRU'HFODUDWRU\DQG,QMXQFWLYH5HOLHIHawaii v. Trump:/ '+DZ
2FW  7ULDO3OHDGLQJ  FRXQW9,,DOOHJHV5)5$YLRODWLRQ 

Trump v. Hawaii6&W  7KHEDQLVFXUUHQWO\IDFLQJDGGLWLRQDOOHJDOFKDOOHQJHV6LULQH6KHED\DA New
Muslim Ban Challenge Seeks to Answer the Questions the Supreme Court Didn’t Settle$ඍඅൺඇඍංർ )HE 

5RVDO\Q 5 /D3LHU Why Native Americans Struggle to Protect Their Sacred Places 5ൾඅංංඈඇ 1ൾඐඌ 6ൾඋඏ $XJ 
 KWWSVUHOLJLRQQHZVFRPZK\QDWLYHDPHULFDQVVWUXJJOHWRSURWHFWWKHLUVDFUHGSODFHV

Lyng v. Northwest Indian Cemetery Protective Ass’n86  

Id. DW  (YHQ EHIRUH Lyng FRXUWV ZHUH VNHSWLFDO RI UHOLJLRXV OLEHUW\ FODLPV UHODWHG WR WKH XVH RI SXEOLF ODQG )RU
H[DPSOHLQDRSLQLRQD൶UPHGE\WKH1LQWK&LUFXLWDQGGHQLHGFHUWE\WKH6XSUHPH&RXUWWKH'LVWULFW&RXUWRI$ODVND
UHMHFWHGDFODLPE\WKH,QXSLDWSHRSOHRI$ODVND¶VQRUWKVORSHWKDWWKHIHGHUDOJRYHUQPHQW¶VOHDVHRIWKH%HDXIRUWDQG&KXNFKL
6HDVWRSULYDWHFRPSDQLHVYLRODWHGWKHLUUHOLJLRXVULJKWVE\WKUHDWLQJWRGHQ\WKHPDFFHVVWRVDFUHGVLWHVDQGSRWHQWLDOO\GLVUXSWLQJ
³DSSHDVHPHQWFHUHPRQLHV´,QXSLDW&RPPXQLW\RI$UFWLF6ORSHY86)6XSS '$ODVND 7KHFRXUWKHOG³WKH
)LUVW$PHQGPHQWPD\QRWEHDVVHUWHGWRGHSULYHWKHSXEOLFRILWVQRUPDOXVHRIDQDUHD´Id.DW

)RUDQDQDO\VLVRQ³VDFUHG´YV³KRO\´ODQGLQWKHFRQWH[WRI5)5$FDVHVEURXJKWE\1DWLYH$PHULFDQVSee0LFKDHO
'0F1DOO\)URP6XEVWDQWLDO%XUGHQRQ5HOLJLRQWR'LPLQLVKHG6SLULWXDO)XO¿OOPHQW7KH6DQ)UDQFLVFR3HDNV&DVHDQGWKH
Misunderstanding of Native American Religionsee infra 6HFWLRQ,,QRWH

Navajo Nation v. United States Forest Serv.)G WK&LU cert denied86  Snoqualmie
Indian Tribe v. FERC)G WK&LU Standing Rock Sioux Tribe v. United States Army Corps of Eng’rs
)6XSSG ''& /a Cuna De Aztlan Sacred Sites Protection Circle Advisory Comm. v. Dep’t of Interior:/
 &'&DO-XQH S. Fork Band v. United States DOI)6XSSG '1HY 5)5$FODLPQRW
DSSHDOHGLQ)G WK&LU Slockish v. United States FHA:/ '2U-XQH )RUDQXQXVXDO
5)5$ODQGULJKWVFODLPLQYROYLQJWKHFRQVWUXFWLRQRIDKLJKZD\RQWKHVLWHZKHUHDFRXSOH¶VVWLOOERUQFKLOGZDVEXULHGsee Thiry v.
Carlson)6XSS '.DQVDV )RUDQDQDO\VLVRIKRZWKH6XSUHPH&RXUW¶VGHFLVLRQLQHobby LobbyPLJKWLPSDFW
IXWXUH UHOLJLRXV OLEHUW\ FODLPV EURXJKW E\ 1DWLYH$PHULFDQ UHOLJLRXV JURXSV see (GZDUG . 2OGV Trespass and Vandalism or
Protecting That Which Is Holy? The Missing Piece of Religious Liberty Land Use Claims&ඈඅඎආ/5ൾඏ  

Navajo Nation v. United States Forest Serv.)G WK&LU 

Navajo Nation v. United States Forest Serv.86  $IWHUWKLV5)5$FODLPIDLOHGWKH+RSLWULEHDWWHPSWHG
WRVWRSXVHRIZDVWHZDWHULQWKHSDUNE\EULQJLQJDQHZFODLPDUJXLQJWKDWWKHXVHRIWKHZDVWHZDWHUZDVDSXEOLFQXLVDQFH7KLV
DWWHPSWWRSURWHFWWKHIRUHVWZDVDOVRUHMHFWHGZKHQWKH6XSUHPH&RXUWRI$UL]RQDKHOGWKDW³HQYLURQPHQWDOGDPDJHWRSXEOLFODQG
ZLWKUHOLJLRXVFXOWXUDORUHPRWLRQDOVLJQL¿FDQFHWRWKHSODLQWL൵LVQRWVSHFLDOLQMXU\IRUSXEOLFQXLVDQFHSXUSRVHV´Hopi Tribe v.
Ariz. Snowbowl Resort Ltd. P'ship$UL]3G  

Standing Rock Sioux Tribe v. United States Army Corps of Eng’rs)6XSSG ''& 

Id.DW LQWHUQDOFLWDWLRQVRPLWWHG See alsoId.DW ³7KH/DNRWDSHRSOHEHOLHYHWKDWWKHSLSHOLQHFRUUHODWHVZLWK
DWHUULEOH%ODFN6QDNHSURSKHVLHGWRFRPHLQWRWKH/DNRWDKRPHODQGDQGFDXVHGHVWUXFWLRQ7KH/DNRWDEHOLHYHWKDWWKHYHU\
H[LVWHQFHRIWKH%ODFN6QDNHXQGHUWKHLUVDFUHGZDWHUVLQ/DNH2DKHZLOOXQEDODQFHDQGGHVHFUDWHWKHZDWHUDQGUHQGHULWLPSRVVLEOH
IRUWKH/DNRWDWRXVHWKDWZDWHULQWKHLU,QLSLFHUHPRQ\´ 

Id.DW ³7KH&RXUWDFFRUGLQJO\FRQFOXGHVWKDW'HIHQGDQWVKDYHVKRZQWKDWWKH7ULEHLQH[FXVDEO\GHOD\HGLQYRLFLQJ
LWV5)5$REMHFWLRQ´ 

Id.DW ³-XVWDVWKH1LQWK&LUFXLWDQGRWKHUFRXUWVPXVWIROORZ/\QJXQWLOWKH6XSUHPH&RXUWLQVWUXFWVRWKHUZLVHWKLV
&RXUWPXVWGRWKHVDPH´ 

Standing Rock Sioux Tribe v. United States Army Corps of Eng’rs:/ '&&LU0D\ 

Adorers of the Blood of Christ v. FERC)G G&LU 

&RPSODLQWDWAdorers of the Blood of Christ v. FERCFY ('3D-XO\ 

Id.DW

Id.DW

Adorers of the Blood of Christ)GDW ¿QGLQJWKDWWKHSODLQWL൵VVKRXOGKDYHUDLVHGDQDGPLQLVWUDWLYHREMHFWLRQ
EHIRUHWKHDJHQF\LQVWHDGRIEULQJLQJVXLWLQIHGHUDOFRXUW cert denied6&W  

&RPSODLQWIRU,QMXQFWLYH5HOLHIGelburd v. ChristiansenFY :'9D0D\ 

Id.DW

Id.DW

,WLVZRUWKQRWLQJWKDWZKLOHWKLVFDVHGRHVQRWLQYROYHDWUDGLWLRQDOO\³FRQVHUYDWLYH´LVVXH'U*HOEXUG¿OHGKLVEULHIZLWK
WKHULJKWOHDQLQJ5XWKHUIRUG,QVWLWXWH3UHYLRXVO\WKH5XWKHUIRUG,QVWLWXWH¿OHGDQDPLFXVEULHILQVXSSRUWRI+REE\/REE\DQG
GHVSLWHELOOLQJLWVHOIDVDFLYLOOLEHUWLHVRUJDQL]DWLRQDQDPLFXVEULHIDUJXLQJDJDLQVWWKHGHFULPLQDOL]DWLRQRIVRGRP\LQBowers v.
Hartwick%ULHIIRUWKH5XWKHUIRUG,QVWLWXWHDQGWKH5XWKHUIRUG,QVWLWXWHVRI$ODEDPD&RQQHFWLFXW'HODZDUH*HRUJLD0LQQHVRWD
0RQWDQD7HQQHVVHH7H[DVDQG9LUJLQLDDV$PLFL&XULDH6XSSRUWLQJ3HWLWLRQHU Bowers v. Hardwick86  
:/7KH5XWKHUIRUG,QVWLWXWHGRHVQRWDSSHDUWRKDYH¿OHGDEULHILQWKHODWHUFDVHLawrence v. TexasZKLFKRYHUWXUQHG
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%RZHUVDQGIRXQGDQWLVRGRP\ODZVWREHXQFRQVWLWXWLRQDO

$QQH0<RGHUConscientious Objection in America: Brief History of Conscientious Objection6ඐൺඋඍඁආඈඋൾ&3ൾൺർൾ
&ඈඅඅൾർඍංඈඇ ODVWPRGL¿HG1RY KWWSVZZZVZDUWKPRUHHGXOLEUDU\SHDFHFRQVFLHQWLRXVREMHFWLRQFRZHEVLWHSDJHV
+LVWRU\1HZKWP

Conscientious Objection and Alternative Service6ൾඅൾർඍංඏൾ6ൾඋඏ6ඒඌ ODVWYLVLWHG1RY KWWSVZZZVVVJRY
FRQVREM ³7ZRW\SHVRIVHUYLFHDUHDYDLODEOHWRFRQVFLHQWLRXVREMHFWRUVDQGWKHW\SHDVVLJQHGLVGHWHUPLQHGE\WKHLQGLYLGXDO¶V
VSHFL¿FEHOLHIV7KHSHUVRQZKRLVRSSRVHGWRDQ\IRUPRIPLOLWDU\VHUYLFHZLOOEHDVVLJQHGWRDOWHUQDWLYHVHUYLFHGHVFULEHGEHORZ
7KHSHUVRQZKRVHEHOLHIVDOORZKLPWRVHUYHLQWKHPLOLWDU\EXWLQDQRQFRPEDWDQWFDSDFLW\ZLOOVHUYHLQWKH$UPHG)RUFHVEXWZLOO
QRWEHDVVLJQHGWUDLQLQJRUGXWLHVWKDWLQFOXGHXVLQJZHDSRQV´ 

Gillette v. United States86  

Id.DW

Id.DW

United States v. Seeger86  

:HOVKY8QLWHG6WDWHV86  
 Seeger86DW

See, e.g.Curia v. Commissioner:/7&0 7&0DU  ³SHWLWLRQHULVQRWHQWLWOHGWRDQµDQWL
ZDUWD[¶FUHGLWEHFDXVHRIKLVPRUDODQGUHOLJLRXVEHOLHIV´ $utenrieth v. Cullen)G WK&LU FHUWGHQ86
  Russell v. Commissioner7&  United States v. Malinowski)G UG&LU cert. denied
86  Browne v. U.S)G QG&LU cert. denied86  

Adams v. Comm’r)G G&LU 

Id.DW

Id.

Id.DW

)RUDGLVFXVVLRQRI&DWKROLFDQWLZDUDFWLYLVPLQFOXGLQJWKHGUDIWUDLGVsee6KDURQ(ULFNVRQ1HSVWDGDisruptive Action
and the Prophetic Tradition: War Resistance in the Plowshares Movement  8ඌ &ൺඍඁ +ංඌඍඈඋංൺඇ     KWWSV
ZZZMVWRURUJVWDEOHSGISGI"UHIUHTLG H[FHOVLRU$GDIIGFHEEG൵IGHI ³:KLOHWKHH[DFWQXPEHULV
XQNQRZQLWLVHVWLPDWHGWKDWEHWZHHQDQGUDLGVRFFXUUHGEHWZHHQDQG´ See also)UDQFLQHGX3OHVVL[*UD\
The Ultra-Resistance1<5ൾඏ2ൿ%ඈඈඌ 6HS KWWSVZZZQ\ERRNVFRPDUWLFOHVWKHXOWUDUHVLVWDQFH
'උൺൿඍ%ඈൺඋൽ5ൺංൽඌKWWSKLOOHODUQROGFRPGUDIWERDUGUDLGV ODVWYLVLWHG0D\ 

)ංඋൾ$ඇൽ)ൺංඍඁ7ඁൾ&ൺඍඈඇඌඏංඅඅൾ1ංඇൾ)ංඅൾKWWSFGLJLWDOPDU\ODQGRUJSDJHSKS",'  ODVWYLVLWHG0D\ 
)RUDQLQWHUYLHZDERXWWKHSURWHVWZLWK)DWKHU'DQLHO%HUULJDQsee'DQLHO%HUULJDQRQWKH&DWRQVYLOOH1LQH329KWWSDUFKLYH
SRYRUJGLVWXUELQJWKHXQLYHUVHH[WHQGHGLQWHUYLHZV ODVWYLVLWHG0D\ 

)ංඋൾ$ඇൽ)ൺංඍඁ7ඁൾ&ൺඍඈඇඌඏංඅඅൾ1ංඇൾ)ංඅൾ supra 6HFWLRQ,,QRWH

United States v. Eberhardt)G WK&LU 1HSVWDGsupra 6HFWLRQ,,QRWH DW

*UD\ supra 6HFWLRQ ,, QRWH  &KULV )RUDQ Our Back Pages: When the Milwaukee 14 Made a Fiery Statement
0ංඅඐൺඎൾൾ - 6ൾඇඍංඇൾඅ 6HSW    KWWSVZZZMVRQOLQHFRPVWRU\OLIHJUHHQVKHHWRXUEDFNSDJHVZKHQ
PLOZDXNHHPDGH¿HU\VWDWHPHQW 7KH SURWHVWRUV GHIHQGHG WKHPVHOYHV DW WULDO *UD\ supra 6HFWLRQ ,, QRWH 
7KH\FODLPHGWRIROORZ³DPRUDOODZKLJKHUWKDQWKDWRIDQ\QDWLRQ´DQGVDLGWKDWWKH\KDGEHHQERXQGWRDFWE\WKHLUUHOLJLRXV
FRQVFLHQFHVId.)RUDSDUWLDOWULDOWUDQVFULSWsee-LP)RUHVWMilwaukee 14 At TrialKWWSMLPDQGQDQF\IRUHVWFRPZSFRQWHQW
XSORDGV0LOZDXNHHDEULGJHGWULDOWUDQVFULSWVPSGI ODVWYLVLWHG0D\ 

*UD\supra 6HFWLRQ,,QRWH8QLWHG6WDWHVY'RXJKHUW\)G '&&LU 

/L]/DULEHHReview: The Camden 28&ඁඋංඌඍංൺඇංඍඒ7ඈൽൺඒ -XO\ KWWSVZZZFKULVWLDQLW\WRGD\FRPFW
MXO\ZHERQO\FDPGHQKWPO 'RQDOG -DQVRQ  RI &DPGHQ  )RXQG 1RW *XLOW\ 1ඒ 7ංආൾඌ 0D\    KWWSVZZZ
Q\WLPHVFRPDUFKLYHVRIFDPGHQIRXQGQRWJXLOW\DGPLWWHGGUDIWR൶FHUDLGERWKKWPO

*UD\supra6HFWLRQ,,QRWH

Id.

‘Boston Eight’ Surrender in D. C. But FBI Refuses to Arrest Them +ൺඋඏ &උංආඌඈඇ 1RY    KWWSVZZZ
WKHFULPVRQFRPDUWLFOHERVWRQHLJKWVXUUHQGHULQGF6HYHUDO4XDNHUVDOVRSDUWLFLSDWHVLQWKHUDLGVLQFOXGLQJ6X]L
:LOOLDPV RIPXOWLSOHUDLGVLQFOXGLQJWKH³%RVWRQ7ZR´ DQG:DWHU6NLQQHU RIWKH³3DVDGHQD7KUHH´ See*UD\supra6HFWLRQ
,,QRWH6X൵HULQJV)උංൾඇൽඌ-4ඎൺൾඋ7ඁඈඎඁඍ$ඇൽ/ංൿൾ7ඈൽൺඒ 2FW KWWSVZZZIULHQGVMRXUQDORUJ
ZSFRQWHQWXSORDGVHPHPEHUGRZQORDGV+&SGI

Dougherty)GDW %D]HORQ&-FRQFXUULQJLQSDUW 

United States v. Moylan)G WK&LU See also Id.DW ³7RHQFRXUDJHLQGLYLGXDOVWRPDNH
WKHLURZQGHWHUPLQDWLRQVDVWRZKLFKODZVWKH\ZLOOREH\DQGZKLFKWKH\ZLOOSHUPLWWKHPVHOYHVDVDPDWWHURIFRQVFLHQFHWR
GLVREH\LVWRLQYLWHFKDRV´ 

United States v. Berrigan)6XSS '0G  TXRWLQJBaxley v. United States)G WK
&LU 

Id.DW

1HSVWDGsupra6HFWLRQ,,QRWHDW

Id.DW
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United States v. Walli:/DW  ('7HQQ$SU 

Id.

0HPRUDQGXPLQ6XSSRUWRI0RWLRQWR'LVPLVVDWUnited States v. McAlister1RFU/*:56% 6'*D
-XO\ 

'HIHQGDQW(OL]DEHWK0F$OLVWHU5HVSRQVHWRWKH&RXUW¶V1RYHPEHU2UGHU'LUHFWLQJ6XSSOHPHQWDO%ULH¿QJDW
United States v. McAlister1RFU/*:%:& 6'*D-DQ 

Id.DW

Directory of Catholic Worker Communities&ൺඍඁ:ඈඋൾඋ0ඈඏൾආൾඇඍKWWSVZZZFDWKROLFZRUNHURUJFRPPXQLWLHV
GLUHFWRU\SLFNHUKWPO ODVWYLVLWHG2FW Peace Activists Face 25 Years for Action at U.S. Nuclear Submarine Base.ංඇඌ
%ൺඒ3අඈඐඌඁൺඋൾඌ ODVWYLVLWHG2FW KWWSVNLQJVED\SORZVKDUHVRUJ

*UDQG-XU\&KDUJHVUnited States v. Kelly1RFU/*%56% 6'*D0D\ 

0HPRUDQGXP LQ 6XSSRUW RI 0RWLRQ WR 'LVPLVV United States v. McAlister 1R FU/*%56% 6' *D
-XO\ 6SHFL¿FDOO\WKH\FODLPHGWKDW³>V@LQFHWKHSRVVHVVLRQDQGWKUHDWHQHGXVHRIQXFOHDUZHDSRQVLVLOOHJDOLWZLOOEH
LPSRVVLEOHIRUWKHJRYHUQPHQWWRDVVHUWLWKDVDFRPSHOOLQJJRYHUQPHQWDOLQWHUHVWLQWKDW´Id.DW

2UGHUUnited States v. Kelly:/1RFU/*:%:& 6'*D$XJ 

Id.DW 

See2UGHUDQG0DJLVWUDWH-XGJH¶V5HSRUWDQG5HFRPPHQGDWLRQDWUnited States v. Kelly1RFU/*:
%:& 6'*D$SU 3HWLWLRQHU¶V5HVSRQVHWRWKH&RXUW¶V$XJ2UGHU'LUHFWLQJ6XSSOHPHQWDO%ULH¿QJDW
United States v. McAlister1RFU/*:56% 6'*D6HSW 

United States v. Kelly:/DW  6'*D$XJ 

In re Kemp)G WK&LU cert denied6&W  

Id.DW LQWHUQDOFLWDWLRQVRPLWWHG 

Id.DW

0D[%UDQWOH\6XSUHPH&RXUW$JDLQ5HEXৼV-XGJH*ULৼHQRQ+HDULQJ&DSLWDO&DVHV$උ7ංආൾඌ 6HSW 
KWWSVDUNWLPHVFRPDUNDQVDVEORJVXSUHPHFRXUWDJDLQUHEX൵VMXGJHJUL൵HQRQKHDULQJFDSLWDOFDVHV

 1RHO 3KLOOLSV Mennonite Investigator to be Released from Jail, Scheduled to Testify Wednesday in Colorado Death
Penalty Case'ൾඇඏൾඋ3ඈඌඍ 0DU KWWSVZZZGHQYHUSRVWFRPPHQQRQLWHLQYHVWLJDWRUJUHWDOLQGHFUDQW]
DJUHHGWHVWLI\UHPDLQVMDLOHG

Id.

7KLVUHSRUWFDSLWDOL]HV³+XPDQLVW´WRGHQRWHWKRVHZKRDUHD൶OLDWHGZLWKWKHRUJDQL]HG+XPDQLVWPRYHPHQWSee Harvey
Lebrun, Humanist with a Capital H$ආൾඋ+ඎආൺඇංඌඍ6ඈർ¶ඒ ODVWYLVLWHG2FW KWWSVDPHULFDQKXPDQLVWRUJZKDWLV
KXPDQLVPKXPDQLVPFDSLWDOK,QFRQWUDVWLWGRHVQRWFDSLWDOL]H³DWKHLVW´DVLWGHQRWHVWKRVHZKRGRQRWEHOLHYHLQDQ\JRG V 
EXWDUHQRWD൶OLDWHGZLWKDQ\IRUPDOJURXSRUPRYHPHQW

+HPDQW0HKWDAfter Satanists Plan to Give Away Coloring Books, School Board May Change Rules to Block Them
)උංൾඇൽඅඒ $ඍඁൾංඌඍ 1RY    KWWSVIULHQGO\DWKHLVWSDWKHRVFRPDIWHUVDWDQLVWVSODQWRJLYHDZD\FRORULQJ
ERRNVVFKRROERDUGFRQVLGHUVEDQQLQJUHOLJLRXVGLVWULEXWLRQVDOWRJHWKHU

 $QGUHZ 6HLGHO What I Learned from Fighting Back Against Public School Bible Distributions )උංൾඇൽඅඒ $ඍඁൾංඌඍ
0D\    KWWSVIULHQGO\DWKHLVWSDWKHRVFRPZKDWLOHDUQHGIURP¿JKWLQJEDFNDJDLQVWSXEOLFVFKRROELEOH
GLVWULEXWLRQV

$EE\2KOKHLVHUThe Satanic Temple’s Giant Statue of a Goat-headed God Is Looking for a Home:ൺඌඁ3ඈඌඍ -XO\
   KWWSVZZZZDVKLQJWRQSRVWFRPQHZVDFWVRIIDLWKZSWKHVDWDQLFWHPSOHVJLDQWVWDWXHRIDJRDWKHDGHG
JRGLVORRNLQJIRUDKRPH"XWPBWHUP IDHEEDGSee also,&RPSODLQWSatanic Temple v. City of Belle Plaine, Minnesota
1RFY:0:/,% '0LQQ$SU  FKDOOHQJLQJDFLW\¶VZLWKGUDZDORIDSHUPLWWRGLVSOD\D6DWDQLF7HPSOH
PRQXPHQWRQJRYHUQPHQWSURSHUW\ 

&RPSODLQWSatanic Temple et al. v. Scottsdale, City of et al'RFNHW1RFY '$UL])HE 

(ൽඎർൺඍංඇ¶:ංඍඁ6ൺඍൺඇKWWSVDIWHUVFKRROVDWDQFRP ODVWYLVLWHG1RY 

Doe v. CongRIWKH8QLWHG6WDWHV)G WK&LU UHKHDULQJHQEDQFGHQLHG $XJ See
also Newdow v. Peterson)G G&LU Newdow v. Lefevre)G WK&LU Mayle v. United States
)G WK&LU Doe v. United States)G WK&LU cert. denied6&W  See also
Freedom From Religion Foundation v. Hanover School Dist.)G VW&LU cert. denied86   )UHH
([HUFLVH&ODXVHFKDOOHQJHWRYROXQWDU\UHFLWDWLRQRIWKH3OHGJHRI$OOHJLDQFHLQSXEOLFVFKRROV 

Cong. of the United States)GDW

Barker v. Conroy  )6XSSG  ''&   See also Heap v. Carter  )6XSSG  ('9D  
Newdow v. Bush)6XSSG ''& 

Barker v. Conroy)6XSSGDW

See Town of Greece v. Galloway866&W  

Barker v. Conroy)6XSSGDW

Barker v. Conroy)G '&&LU 

&RPPHQW/HWWHURQ3URSRVHG5XOH“Protecting Statutory Conscience Rights in Health Care; Delegations of Authority,”
3ඎൻඅංർ5ංඁඍඌ3උංඏൺඍൾ&ඈඇඌർංൾඇർൾ3උඈඃൾർඍ 0DU KWWSVZZZODZFROXPELDHGXVLWHVGHIDXOW¿OHVPLFURVLWHVJHQGHU
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VH[XDOLW\353&3FRPPHQWVBWRBKKVSGI ³'U*HRUJH7LOOHUZKRZDVPXUGHUHGE\DQDQWLDERUWLRQDFWLYLVWZKLOHVHUYLQJDVDQ
XVKHULQKLV/XWKHUDQ&KXUFKUHIHUUHGWRKLVZRUNSURYLGLQJDERUWLRQFDUHDVDµPLQLVWU\¶7ZRPHPEHUVRI'U7LOOHU¶VVWD൵HFKRHG
WKLVYLHZVWDWLQJUHVSHFWLYHO\µ,IHOW,ZDVGRLQJWKH/RUG¶VZRUN¶DQGµ*RGSXWPHKHUHWRGRWKLVZRUN¶'U/H5RU\&DUKDUWDQ
DERUWLRQSURYLGHUDQGREVHUYDQW0HWKRGLVWVWDWHGLQDQLQWHUYLHZµ,WKLQNZKDW, PGRLQJLVEHFDXVHRI*RGQRWLQVSLWHRI*RG¶
'U6DUD,PHUVKHLQKDVGHVFULEHGSURYLGLQJDERUWLRQFDUHDVDµPLW]YDK¶DQGVDLGWKDWµ1RRQHVKRXOGEHDEOHWRVWHSLQWKHZD\RI
ZKDW,FRQVLGHUWREHP\PRUDOREOLJDWLRQ¶2QHDUWLFOHRQD-HZLVKZHEVLWHVWDWHGWKDW,PHUVKHLQDQGIRXURWKHU-HZLVKDERUWLRQ
SURYLGHUV FRQWDFWHG E\ WKH ZULWHU DOO µGHVFULEHG WKH UHVRQDQFH EHWZHHQ WKHLU -XGDLVP«DQG WKHLU GHFLVLRQ WR SURYLGH DERUWLRQ
FDUH¶'U&XUWLV%R\GD8QLWDULDQ¿UVWEHFDPHDQDERUWLRQSURYLGHUZKHQKHZDVDVNHGE\DPLQLVWHUDQGPHPEHURIWKH&OHUJ\
&RQVXOWDWLRQ6HUYLFHWRSHUIRUPWKHSURFHGXUHLOOHJDOO\SULRUWRRoe v Wade'U%R\GH[SODLQHGµ)LQDOO\P\ZRUNKDGWKHODUJHU
PHDQLQJ,¶GVRXJKW0\UHOLJLRXVLGHDOVEHFDPHLPPHGLDWHDQGSHUVRQDO¶´ 

See, e.g. 0LFKDHO ' 0F1DOO\ )URP 6XEVWDQWLDO %XUGHQ RQ 5HOLJLRQ WR 'LPLQLVKHG 6SLULWXDO )XO¿OOPHQW 7KH 6DQ
Francisco Peaks Case and the Misunderstanding of Native American Religion-/ 5ൾඅංංඈඇ  See also6DUDK
%*RUGRQIndian Religious Freedom and Governmental Development of Public Lands<ൺඅൾ/ඃ  -RKQ5KRGHV
An American Tradition: The Religious Persecution of Native Americans0ඈඇඍ/5ൾඏ  %U\DQ-5RVHA Judicial
Dilemma: Indian Religion, Indian Land, and the Religion Clauses9ൺ-6ඈർ3ඈඅ¶ඒ/  

$OH[7DOOFKLHI6NLELQH7owards a Balanced Approach for the Protection of Native American Sacred Sites0ංർඁ-
5ൺർൾ /  

Id.

Lyng86DW %UHQQDQ-GLVVHQWLQJ 

$ODQ%OLQGHUDQG5LFKDUG3pUH]3HxDKentucky Clerk Denies Same-Sex Marriage Licenses, Defying Court1<7ංආൾඌ
6HSW KWWSVZZZQ\WLPHVFRPXVVDPHVH[PDUULDJHNHQWXFN\NLPGDYLVKWPO

 )RU H[DPSOH ZKLOH -XGJH +R RI WKH WK &LUFXLW KDV D KLVWRU\ RI YROXQWHHULQJ IRU WKH DQWLDERUWLRQ JURXS WKH )LUVW
/LEHUW\ ,QVWLWXWH KH QHYHUWKHOHVV SDUWLFLSDWHG LQ D UHFHQW FDVH LQYROYLQJ D IHWDO EXULDO UXOH LQ 7H[DV See 0DUN -RVHSK 6WHUQ
Trump-Appointed Judge Bemoans the “Moral Tragedy” of Abortion, Accuses Lower Court of Anti-Christian Bias6අൺඍൾ -XO\
 KWWSVVODWHFRPQHZVDQGSROLWLFVMXGJHMDPHVKRDWWDFNVDERUWLRQULJKWVZKLOHDFFXVLQJDORZHUFRXUWRIDQWL
FKULVWLDQELDVKWPOSee also7+9-XGJH*ULৼHQ6SHDNVRQ5HOLJLRXV/LEHUW\%HLQJ%DUUHGIURP([HFXWLRQ&DVHV<ඈඎඍඎൻൾ
-XQH KWWSVZZZ\RXWXEHFRPZDWFK"Y IKYNFXS0 ³7KHUHKDYHEHHQ&KULVWLDQVZKRKDYHEHHQMXGJHVZKRKDYH
VDLGWKDWDERUWLRQLVDVLQEXWWKH\ZHUHQ¶WVDQFWLRQHGDQGWKH\ZHUHQ¶WWROGWRJHWR൵FDVHVLQYROYLQJDERUWLRQ´ 
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'ĢàĢĩőäŉ͡äÚőĆĩĢHHH͢ĂäĂŅĆŉőĆÁĢĆúĂőÁĢàőĂääàäƈĢĆőĆĩĢĩùäěĆúĆĩŖŉZĆÙäŅőűΓ

1
Motion for Judgment on the Pleadings at 29-30, United States of America v. Safehouse, No. 2:19-cv-00519 (E.D. Pa.
June 11, 2019).
2
S.B. 101, 119th Gen. Assemb., Reg. Sess., (Ind. 2015).
3
H.B. 43/S.B. 110, 2016 Leg., Reg. Sess. (Fla. 2016).
4
S.B. 1556/H.B. 1840, 109th Gen. Assemb., Reg. Sess. (Tenn. 2016).
5
S.B. 175, 86th Leg., Reg. Sess. (Kan. 2016).
6
S.B. 17, 2017 Leg., Reg. Sess. (Ky. 2017).
7
H.B. 24, 2017 Leg., Reg. Sess. (Ala. 2017).
8
S.B. 149, 92th Gen. Assemb., Reg. Sess. (S.D. 2017).
9
H.B. 3859, 85th Leg., Reg. Sess. (Tex. 2017).
10
S.B. 1140, 56th Leg., 2nd Sess. (Okla. 2018). In 2019, an Idaho lawmaker even introduced a resolution that would
condemn what she considers to be “Christian persecution,” citing as evidence of such persecution the enforcement of civil rights
laws on anti-LGBTQ Christians. See Ruth Brown, Legislator Wants to End What She Calls Christian ‘Persecution,’ Cites NonIdaho Examples, ,ൽൺඁඈ 6ඍൺඍൾඌආൺඇ (Mar. 15, 2019), https://www.idahostatesman.com/news/politics-government/state-politics/
article227854124.html.
11
S.B. 156, 92nd Gen. Assemb., Reg. Sess. (Ark. 2019); S.F. 274, 88th Gen. Assemb., Reg. Sess. (Iowa 2019); H.B. 1087,
2019 Leg. Reg. Sess. (S.D. 2019); H.B. 254, 2019 Leg. Reg. Sess. (Ky. 2019). See also S.B. 2320, 66th Leg. Assemb, Reg. Sess.
(N.D. 2019).
12
Congressional Prayer Caucus Foundation, National Legal Foundation, and Wallbuilders, Report and Analysis on
Religious Freedom Measures Impacting Prayer and Faith in America (2018-2019), CPCF (2018), https://www.au.org/sites/default/
¿OHV3URMHFW%OLW]3OD\ERRNSGI
13
Miss. Code Ann. § 11-62-1 et seq.  7KLVODZZDVIRXQGXQFRQVWLWXWLRQDOE\DIHGHUDO'LVWULFW&RXUWMXGJHEXW
that opinion was overturned on procedural grounds. Barber v. Bryant, 193 F.Supp.3d 677 (S.D. Miss. 2016), overturned by 860
)G WK&LU 7KHVHELOOVDUHGHVLJQHGWRD൶UPDWLYHO\FRQGRQHUHOLJLRXVO\PRWLYDWHGGHQLDOVRIJRRGVVHUYLFHVDQG
EHQH¿WVWR/*%74SHRSOHDVZHOODVDQ\RQHZKRKDVKDGVH[RXWVLGHRIDGL൵HUHQWVH[PDUULDJHVXFKDVXQPDUULHGSUHJQDQWDQG
parenting people or cohabitating unmarried couples. See Unmarried and Unprotected: How Religious Liberty Bills Harm Pregnant
People, Families, and Communities of Color, PXEOLF5LJKWV3ULYDWH&RQVFLHQFH3URMHFW(2017), https://www.law.columbia.edu/
VLWHVGHIDXOW¿OHVPLFURVLWHVJHQGHUVH[XDOLW\353&3XQPDUULHGBXQSURWHFWHGBBSUSFSSGI
14
First Amendment Defense Act, S. 2525, 115th Cong. (2018).
15
First Amendment Defense Act of 2016 Hearing on H.R. 2802 before the H. Committee on Oversight and Government
Reform, 114th Cong. -XO\  VWDWHPHQWRI.DWKHULQH)UDQNH6XO]EDFKHU3URIHVVRURI/DZ*HQGHUDQG6H[XDOLW\6WXGLHV
Columbia Law School), available at KWWSZHEODZFROXPELDHGXVLWHVGHIDXOW¿OHVPLFURVLWHVJHQGHUVH[XDOLW\SUSFSBIDGDB
testimony.pdf.
16
Refusing to Provide Health Services, *ඎඍඍආൺർඁൾඋ,ඇඌඍ May 1, 2019), https://www.guttmacher.org/state-policy/explore/
refusing-provide-health-services. While the scope of these exemptions is not always clear, some medical providers, including
Catholic hospitals, have refused to provide essential medical care even when a patient’s life is at risk. Julia Kaye, Brigitte Amiri,
Louise Melling, and Jennifer Dalven, Health Care Denied: Patients and Physicians Speak Out About Catholic Hospitals and the
Threat to Women’s Health and Lives, A.C.L.U. (May 2016), https://www.aclu.org/report/report-health-care-denied?redirect=report/
health-care-denied.
17
One notable exception to this is the Church Amendment, passed in 1973, which prohibits certain healthcare entities
IURPGLVFULPLQDWLQJDJDLQVWKHDOWKFDUHSHUVRQQHOEHFDXVHWKH\³SHUIRUPHGRUDVVLVWHGLQWKHSHUIRUPDQFHRIDODZIXOVWHULOL]DWLRQ
procedure or abortion” or because they refuse to perform these services. 42 U.S.C. § 300a–7.
18
S.B. 185, 2017 Leg. Sess., (Ala. 2017) (emphasis added).
19
S.E.A. 201, 121st Gen. Assemb., Reg. Sess. (Ind. 2019).
20
Exec. Order No. 13798, 82 C.F.R. § 21675 (2017).
21
 0HPRUDQGXP IURP 86$WWRUQH\ *HQHUDO -H൵ 6HVVLRQV WR$OO ([HFXWLYH 'HSDUWPHQWV DQG$JHQFLHV Federal Law
Protections for Religious Liberty. (October 6, 2017), available at KWWSVZZZMXVWLFHJRYRSDSUHVVUHOHDVH¿OH
download. For example, they state that “The government may be able to meet that standard [that a law be necessary to further
a compelling government interest] with respect to race discrimination…but may not be able to with respect to other forms of
discrimination.” Id. at 13a.
22
 -H൵ 6HVVLRQV$WWRUQH\ *HQHUDO 5HPDUNV DW WKH 'HSDUWPHQW RI -XVWLFH¶V 5HOLJLRXV /LEHUW\ 6XPPLW -XO\   
available at
KWWSVZZZMXVWLFHJRYRSDVSHHFKDWWRUQH\JHQHUDOVHVVLRQVGHOLYHUVUHPDUNVGHSDUWPHQWMXVWLFHVUHOLJLRXVOLEHUW\VXPPLW
23
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